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NOTICE TO BIDDERS

Please be advised that the City of New York has issued a new
Standard Construction Contract. The new Contract, which is
incorporated in this bid, is significantly different from the 2008
version previously used by the City. A listing of some of the
significant changes is provided below. This notice is only a partial
listing. Please refer to the Contract itself for a full understanding of
the changes and the actual text of the changes that were made. The
text of the revised Standard Construction Contract is the controlling
document should there be any discrepancies between this notice and
the Standard Construction Contract.

Significant changes include the following:
ARTICLE 11 -DAMAGES CAUSED BY DELAYS

In 2008, the City embarked on a pilot project to test the use of new construction contract
language altering the allocation of the risk of project delays, as between the City and the
contractor. The City has determined to make the pilot project language the standard
language for all City construction contracts. Accordingly, there is now one Standard City
Construction Contract that it to be used by all agencies for all bids released after the
release of the new contract. The damages for delay language is Article 11. Please note
that changes have been made to the damages for delay provisions from the pilot to the
adopted version.

ARTICLE 22 INSURANCE

Changes have been made to the insurance provisions, including incorporating
requirements that the insurance provided comply with recent NYC Department of
Buildings regulations specifying required dollar limits for CGL insurance for certain
projects and requiring proof of builder’s risk insurance prior to Work commencing rather
than within 10 days of award.



ARTICLE 26 EXTRA WORK

The percentage paid for overhead for Extra Work pursuant to Section 26.1.11 is increased
from 10% to 12% and the calculation of Worker’s Compensation insurance costs
reimbursed for Extra Work has been clarified.

ARTICLE 37 LABOR LAW REQUIREMENTS
ARTICLE 38 PAYROLL REPORTS

The provisions governing Labor Law provisions have been tightened, including
requirements the employee identification cards include a photo (unless the requirement is
waived), a prohibition on cash payments to employees and subcontractors, and clear
enforcement authority requirements.

ARTICLE 70 ELECTRONIC FILING

A provision is added to make mandatory the electronic filing of certain alteration permits
with the Department of Buildings.

Other significant changes include the following:
ARTICLE 7 INDEMNIFICATION
Changes have been made to the indemnification provisions.

ARTICLE14 FINAL ACCEPTANCE OF WORK
ARTICLE 44 SUBSTANTIAL COMPLETION PAYMENT

The Commissioner is no longer required to issue a substantial completion determination
in addition to the already existing requirement that the Engineer issue a substantial
completion determination and reach an agreement on a punch list of remaining work.
Now, the Engineer, when issuing the punch list to the Contractor, must also include a
proposed schedule for the completion of the punch list. The Contractor may propose an
alternative schedule that is subject to the approval of the Engineer. If the Contractor fails
to respond to the Engineer’s proposed schedule, the Engineer’s schedule is deemed
accepted.

ARTICLE 15 LIQUIDATED DAMAGES

The contract is revised to match Schedule A to provide that liquidated damages are
available only until substantial completion.




ARTICLE 17 SUBCONTRACTS

The requirements for prior approval of subcontractors, and for contractors to be
responsible for the actions of their subcontractors, have been tightened. The requirement
that the Contractor list subcontractors in the City’s Payee Information Portal has been
added; the provision was previously attached as a rider.

ARTICLE 19 SECURITY DEPOSIT
The provisions governing the return of bid deposits are clarified.
ARTICLE 20 - PAYMENT GUARANTEE

The Payment Guaranty provisions, which apply when the City does not require the
Contractor to obtain payment bonds, has been significantly revised to track the
requirements of State Finance law 137.

ARTICLE 28 RECORDKEEPING FOR EXTRA OR DISPUTED WORK
The recordkeeping requirement that currently apply to payments for Time & Materials
for extra work are expressly made applicable to regular work that is paid forona T & M
‘basis. '

ARTICLE 35 EMPLOYEES

The whistleblower provisions of local law are added to the construction contract. They
previously have been attached as a rider.

ARTICLE 38 PAYROLL REPORTS
ARTICLE 77 RECORDS RETENTION

Requirements that records be maintained for six years and directions on how such records
must be made available.

ARTICLE 42 PARTIAL PAYMENTS
Increased flexibility has been provided for when contractors may submit invoices.
ARTICLE 62 TAX EXEMPTION

The provisions identifying the State tax exemption for municipalities are revised to more
clearly describe State law.
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INFORMATION FOR BIDDERS

1. Description and Location of Work

The description and location of the work for which bids are requested are specified in Attachment
1, “Bid Information”. Attachment ] is included as page A-1 of the Bid Booklet.

2. Time and Place for Receipt of Bids

Sealed bids shall be received on or before the date and hour specified in Attachment 1, at which
time they will be publicly opened and read aloud in the presence of the Commissioner or his or her
representative, and any bidders who may desire to be present.

3. Definitions

The definitions set forth in the Procurement Policy Board Rules shall apply to this Invitation For
Bids.

4, Invitation For Bids and Contract Documents

A) Except for titles, sub-titles, headings, running headlines, tables of contents and indices (all
of which are printed herein merely for convenience) the following, except for such portions thereof as may
be specifically excluded, shall be deemed to be part of the Contract and the Invitation for Bids.

€)) All provisions required by law to be inserted in this Contract, whether actually inserted or
not

2) The Contract Drawings and Specifications

3) The General Conditions, the General Requirements and the Special Conditions, if any

C)) The Contract

5) The Information for Bidders; Request for Proposals; Notice of Solicitation and Proposal
For Bids; Bid or Proposal, and, if used, the Bid Booklet

(6) The Budget Director’s Certificate; all Addenda issued prior to the receipt of the bids; the
Notice of Award; Performance and Payment Bonds, if required; and the Notice to Proceed
with the Work.

®) For particulars as to this procurement, including quantity and quality of the purchase,
extent of the work or labor to be performed, delivery and performance schedule, and any other special
instructions, prospective bidders are referred to the Invitation For Bids Documents. A copy of such
documents can be obtained at the location set forth in Attachment 1.

© Deposit for Copy of Invitation For Bids Documents: Prospective bidders may obtain
a copy of the Invitation For Bids Documents by complying with the conditions set forth in the Notice of
Solicitation. The deposit must be in the form of a check or money order made payable to the City of New
York, and drawn upon a state or national bank or trust company, or a check of such bank or trust company
signed by a duly authorized officer thereof.

D) Return of Invitation For Bids Documents: All Invitation For Bids Documents must
be returned to the Department upon request. If the bidder elects not to submit a bid thereunder, the
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Invitation For Bids Documents shall be returned to the Department, along with a statement that no bid will
be submitted.

(E) Return of Deposit: Such deposit will be returned within 30 days after the award of
the contract or the rejection of all bids as set forth in the advertisement, provided the Invitation For Bids
Documents are returned to the location specified in Attachment 1, in physical condition satisfactory to the
Commissioner.

F) Additional Copies:  Additional copies of the Invitation For Bids Documents may be
obtained, subject to the conditions set forth in the advertisement for bids.

5. Pre-Bid Conference

A pre-bid conference shall be held as set forth in Attachment 1. Nothing stated at the pre-bid
conference shall change the terms or conditions of the Invitation For Bids Documents, unless a change is
made by written amendment as provided in Section 9 below. Failure to attend a mandatory pre-bid
conference shall constitute grounds for the rejection of the bid.

6. Agency Contact

Any questions or correspondence relating to this bid solicitation shall be addressed to the Agency

Contact person specified in Attachment 1.
7. Bidder’s Oath

(A) The bid-shall be properly signed by an authorized representative of the bidder and the bid
shall be verified by the written oath of the authorized representative who signed the bid, that the several
matters stated and information furnished therein are in all aspects true.

B) A materially false statement willfully or fraudulently made in connection with the bid or
any of the forms completed and submitted with the bid may result in the termination of any Contract
between the City and the Bidder. As a result, the Bidder may be barred from participating in future City
contracts as well as be subject to possible criminal prosecution.

8. Examination and Viewing of Site, Consideration of Other Sources of Information and Changed
Conditions

(A) Pre-Bidding (Investigation) Viewing of Site -Bidders must carefully view and examine the
site of the proposed work, as well as its adjacent area, and seek other usual sources of information, for they

will be conclusively presumed to have full knowledge of any and all conditions on, about or above the site’

relating to or affecting in any way the performance of the work to be done under the Contract which were or
should have been indicated to a reasonably prudent bidder. To arrange a date for visiting the work site,
bidders are to contact the Agency Contact person specified in Attachment 1.

(B) Should the contractor encounter during the progress of the work subsurface conditions at the
site materially differing from any shown on the Contract Drawings or indicated in the Specifications or such
- subsurface conditions as could not reasonably have been anticipated by the contractor and were not
anticipated by the City, which conditions will materially affect the cost of the work to be done under the
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Contract, the attention of the Commissioner must be called immediately to such conditions before they are
disturbed. The Commissioner shall thereupon promptly investigate the conditions. If he finds that they do
so materially differ, or that they could not have been reasonably anticipated by the contractor and were not
anticipated by the City, the Contract may be modified with his written approval.

9, Examination of Proposed Contract

(A) Request for Interpretation or Correction: Prospective bidders must examine the
Contract Documents carefully and before bidding must request the Commissioner in writing for an
interpretation or correction of every patent ambiguity, inconsistency or error therein which should have
been discovered by a reasonably prudent bidder. Such interpretation or correction, as well as any
additional contract provisions the Commissioner may decide to include, will be issued in writing by the
Commissioner as an addendum to the Contract, which will be transmitted to each person recorded as
having received a copy of the Contract Documents from the Department. Transmission of such addendum
will be by mail, e-mail, facsimile or hand delivery. Such addendum will also be posted at the place where
the Contract Documents are available for the inspection of prospective bidders. Upon transmission as
provided for herein, such addendum shall become a part of the Contract Documents, and binding on all
bidders, whether or not actual notice of such addendum is shown.

®) Only Commissioner’s Interpretation or Correction Binding: Only the written
interpretation or correction so given by the Commissioner shall be binding, and prospective bidders are
warned that no other officer, agent or employee of the City is authorized to give information concerning, or
to explain or interpret, the Contract.

© Documents given to a subcontractor for the purpose of soliciting the subcontractor’s bid
shall include either a copy of the bid cover sheet or a separate information sheet setting forth the project
name, the Contract number (if available), the contracting agency and the Project’s Iocation.

10. Form of Bid

Each bid must be submitted upon the prescribed form and must contain: a) the name, residence and
place of business of the person or persons making the same; b) the names of all persons interested therein,
and if no other person is so interested, such fact must be distinctly stated; c) a statement to the effect that it is
made without any connection with any other person making a bid for the same purpose and that it is in all
respects fair and without collusion or fraud; d) a statement that no Council member or other officer or
employee or person whose salary is payable in whole or part from the City Treasury is directly or indirectly
interested therein or in the supplies, materials or equipment and work or labor to which it relates, or in any
portion of the profits thereof; €) a statement that the bidder is not in arrears to the City or to any agency
upon a debt or contract or taxes, and is not a defaulter as surety or otherwise upon any obligation to the
City to any agency thereof, except as set forth in the bid.

THE BID SHALL BE TYPEWRITTEN OR WRITTEN LEGIBLY IN INK. THE BID SHALL BE
SIGNED IN INK. ERASURES OR ALTERATIONS SHALL BE INITIALED BY THE SIGNER IN
INK. FAILURE TO CONFORM TO THE REQUIREMENTS OF THIS SECTION 10 SHALL
RESULT IN THE REJECTION OF THE BID.

11. Irrevocability of Bid
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The prices set forth in the bid cannot be revoked and shall be effective until the award of the
Contract, unless the bid is withdrawn as provided for in Sections 15 and 18 below.

12. Acknowledgment of Amendments

The receipt of any amendment to the Contract Documents shall be acknbwledged by the bidder in
its bid submission.

13. Bid Samples and Descriptive Literature

Bid samples and descriptive literature shall not be submitted by the bidder, unless expressly
requested elsewhere in the Contract or Contract Documents. Any unsolicited bid samples or descriptive
literature which are submitted shall not be examined or tested and shall not be deemed to vary any of the
provisions of this Contract.

14. Proprietary Information/Trade Secrets

(A) The bidder shall identify those portions of the bid which it deems to be confidential,
proprietary information or trade secrets, and provide justification why such materials shall not be disclosed
by the City. All such materials shall be clearly indicated by stamping the pages on which such information
appears, at the top and bottom thereof with the word “Confidential”. Such materials stamped
“Confidential” must be easily separable from the non-confidential sections of the bid.

(B) All such materials so indicated shall be reviewed by the Agency and any decision not to
honor a request for confidentiality shall be communicated in writing to the bidder. For those bids which are
unsuccessful, all such confidential materials shall be returned to the bidder. Prices, makes and model or
catalog numbers of the items offered, deliveries, and terms of payment shall be publicly available after bid
opening, regardless of any designation of confidentiality made by the bidder.

15. Pre-Opening Modification or Withdrawal of Bids

Bids may be modified or withdrawn by written notice received in the office designated in
Attachment 1, before the time and date set for the bid opening. If a bid is withdrawn in accordance with
this Section, the bid security, if any, shall be returned to the bidder.

16. Bid Evaluation and Award

In accordance with the New York City Charter, the Procurement Policy Board Rules and the terms
and conditions of this Invitation For Bids, this Contract shall be awarded, if at all, to the responsible bidder
whose bid meets the requirements and evaluation criteria set forth in the Invitation For Bids, and whose bid
price is either the most favorable bid price or, if the Invitation For Bids so states, the most favorable
evaluated bid price. A bid may not be evaluated for any requirement or criterion that is not disclosed in the
Invitation For Bids.

Restriction: No negotiations with any bidder shall be allowed to take place except under the
circumstances and in the manner set forth in Section 21. Nothing in this Section shall be deemed to permit
a contract award to a bidder submitting a higher quality item than that designated in the Invitation For
Bids, if that bid is not also the most favorable bid.
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17. Late Bids, Late Withdrawals and Late Modifications

Any bid received at the place designated in the solicitation after the time and date set for receipt of
bids is late and shall not be considered. Any request for withdrawal or modification received at the place
designated in the solicitation after the time and date set for receipt of bids is late and shall not be
considered. The exception to this provision is that a late modification of a successful bid that makes the
bid terms more favorable to the City shall be considered at any time it is received.

18. Withdrawal of Bids.

Except as provided for in Section 15, above, a bidder may not withdraw its bid before the
expiration of forty-five (45) days after the date of the opening of bids; thereafter, a bidder may withdraw its
bid only in writing and in advance of an actual award. If within sixty (60) days after the execution of the
Contract, the Comrmissioner fails to fix the date for commencement of work by written notice to the bidder,
the bidder, at his option, may ask to be relieved of his obligation to perform the work called for by written
notice to the Commissioner. If such notice is given to the Commissioner, and the request to withdraw is
granted, the bidder waives all claims in connection with this Contract.

19. Mistake in Bids

(A) Mistake Discovered Before Bid Opening: A bidder may correct mistakes discovered before
the time and date set for bid opening by withdrawing or correcting the bid as provided in Section 15 above.

(B) Mistakes Discovered Before Award
1y In accordance with General Municipal Law (Section 103, subdivision 11), where a

unilateral error or mistake is discovered in a bid, such bid may be withdrawn upon written approval of the
Agency Chief Contracting Officer if the following conditions are met:

(a) The mistake is known or made known to the’ agency prior to the awarding of the Contract
or within 3 days after the opening of the bid, whichever period is shorter; and
(b) The price bid was based upon an error of such magnitude that enforcement would be

unconscionable; and

(©) The bid was submitted in good faith and the bidder submits credible evidence that the
mistake was a clerical error as opposed to a judgment error; and

(d) The error in the bid is actually due to an unintentional and substantial arithmetic error or
an unintentional omission of a substantial quantity of work, labor, material or services
made directly in the compilation of the bid, which unintentional arithmetic error or
unintentional omission can be clearly shown by objective evidence drawn from inspection
of the original work paper, documents, or materials used in the preparation of the bid
sought to be withdrawn; and

(e) It is possible to place the agency in the same position as existed prior to the bid.

) Unless otherwise required by law, the sole remedy for a bid mistake in accordance with
this Article shall be withdrawal of the bid, and the return of the bid bond, or other security, if any, to the
bidder. Thereafter, the agency may, in its discretion, award the Contract to the next lowest bidder or rebid
the Contract. Any amendment to or reformation of a bid or a Contract to rectify such an error or mistake
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therein is strictly prohibited.

3) If the mistake and the intended correct bid are clearly evident on the face of the bid
document, the bid shall be corrected to the intended correct bid and may not be withdrawn. Examples of
mistakes that may be corrected are typographical errors, errors in extending unit prices, transposition errors
and arithmetical errors.

20. Low Tie Bids

(A) When two or more low responsive bids from responsible bidders are identical in price,
meeting all the requirements and criteria set forth in the Invitation For Bids, the Agency Chief Contracting
Officer will break the tie in the following manner and order of priority:

€)) Award to a certified New York City small, minority or woman-owned business entity
bidder;

)] Award to a New York City bidder; )

3) Award to a certified New York State small, minority or woman-owned business bidder;

4 Award to a New York State bidder.

(B) If two or more bidders still remain equally eligible after application of paragraph (A)
above, award shall be made by a drawing by lot limited to those bidders. The bidders involved shall be
invited to attend the drawing. A witness shall be present to verify the drawing and shall certify the results
on the bid tabulation sheet. '

21. Rejection of Bids

(A) Rejection of Individual Bids: The Agency may reject a bid if:

¢)) The bidder fails to furnish any of the information required pursuant to Section 24 or 28
hereof; or if .

) The bidder is determined to be not responsible pursuant to the Procurement Policy Board
Rules; or if

3) The bid is determined to be non-responsive pursuant to the Procurement Policy Board
Rules; or if '

)] The bid, in the opinion of the Agency Chief Contracting Officer, contains unbalanced bid
prices and is thus non-responsive, unless the bidder can show that the prices are not
unbalanced for the probable required quantity of items, or if the imbalance is corrected
pursuant to Section 15.

(B) Rejection of All Bids: The Agency, upon written approval by the Agency Chief
Contracting Officer, may reject all bids and may elect to resolicit bids if in its sole opinion it shall deem it
in the best interest of the City so to do.

© Rejection of All Bids and Negotiatibn With All Responsible Bidders: The  Agency
Head may determine that it is appropriate to cancel the Invitation For Bids after bid opening and before

award and to complete the acquisition by negotiation. This determination shall be based on one of the
following reasons:
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(1) All otherwise acceptable bids received are at unreasonable prices, or only one bid is
received and the Agency Chief Contracting Officer cannot determine the reasonableness of
the bid price, or no responsive bid has been received from a responsible bidder; or

(2)  In the judgment of the Agency Chief Contracting Officer, the bids were not independently
arrived at in open competition, were collusive, or were submitted in bad faith.

(D)  When the Agency has determined that the Invitation for Bids is to be canceled and that use

'of negotiation is appropriate to complete the acquisition, the contracting officer may negotiate and award
the Contract without issuing a new solicitation, subject to the following conditions:

1) prior notice of the intention to negotiate and a reasonable opportunity to negotiate have
been given by the. contracting officer to each responsible bidder that submitted a bid in
response to the Invitation for Bids;

2) the negotiated price is the lowest negotiated price offered by a responsible bidder; and

3) the negotiated price is lower than the lowest rejected bid price of a responsible bidder that
submitted a bid in response to the Invitation for Bids. '

22. Right to Appeal Determinations of Non-Responsiveness or Non-Responsibility and Right to
Protest Solicitations and Award

The bidder has the right to appeal a determination of non-responsiveness or non-responsibility and
has the right to protest a solicitation and award. For further information concerning these rights, the bidder
is directed to the Procurement Policy Board Rules.

23. Affirmative Action and Equal Employment Opportunity

This Invitation For Bids is éubject to applicable provisions of Federal, State and Local Laws and
executive orders requiring affirmative action and equal employment opportunity.

24, VENDEX Questionnaires

(A) Requirement: Pursuant to Administrative Code Section 6-116.2 and the PPB Rules, bidders may
be obligated to complete and submit VENDEX Questionnaires. Generally, if this bid is $100,000 or more,
or if this bid when added to the sum total of all contracts, concessions and franchises the bidder has
received from the City and any subcontracts received from City contractors over the past twelve months,
equals or exceeds $100,000, Vendex Questionnaires must be completed. If required, Vendex
Questionnaires must be completed and submitted before any award of contract may be made or before
approval is given for a proposed subcontractor. Non-compliance with these submission requirements may
result in the disqualification of the bid, disapproval of a subcontractor, subsequent withdrawal of approval
for the use of an approved subcontractor, or the cancellation of the contract after its award.

(B) Submission: Vendex Questionnaires must be submitted directly to the Mayor’s Office of
Contract Services, ATTN: Vendex, 253 Broadway, 9th Floor, New York, New York 10007. In addition,
the bidder must submit a Confirmation of Vendex Compliance to the agency. A form for this confirmation
is set forth in the Bid Booklet. :

(&) Obtaining Forms: Vendex Questionnaires, as well as detailed instructions, may be obtained
at www.nyc.gov/vendex. The bidder may also obtain Vendex forms and instructions by contacting the
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Agency Chief Contracting Office or the contract person for this contract.

25. Complaints About the Bid Process

The New York City Comptroller is charged with the audit of contracts in New York City. Any
vendor who believes that there has been unfairness, favoritism or impropriety in the bid process should
inform the Comptroller, Office of Contract Administration, One Centre Street, Room 835, New York, New
York; telephone number (212)669-2797.

26. Bid, Performance and Payment Security

(A) Bid Security: Each bid must be accompanied by bid security in an amount and type
specified in Attachment 1 (page A-1 of the Bid Booklet). The bid security shall assure the City of New York
of the adherence of the bidder to its proposal, the execution of the Contract, and the furnishing of
Performance and Payment Bonds by the bidder, if required in Attachment 1. Bid security shall be returned
to the bidder as follows:

H Within ten (10) days after the bid opening, the Comptroller will be notified to return the
deposits of all but the three (3) lowest bidders. Within five (5) days after the award, the
Comptroller will be notified to return the deposits of the remaining two unsuccessful
bidders.

2) Within five (5) days after the execution of the Contract and acceptance of the Contractor’s
bonds, the Comptroller will be notified to return the bid security of the successful bidder
or, if performance and payment bonds are not required, only after the sum retained under
Article 21 of the Contract equals the amount of the bid security.

3 Where all bids are rejected, the Comptroller will be notified to return the deposit of the
three (3) lowest bidders at the time of rejection.

(B) Performance and Payment Security: Performance and Payment Security must be
provided in an amount and type specified in Attachment 1 (page A-l of the Bid Booklet). The performance
and payment security shall be delivered by the contractor prior to or at the time of execution of the
Contract. If a contractor fails to deliver the required performance and payment security, its bid security
shall be enforced, and an award of Contract may be made to the next lowest responsible and responsive
bidder, or the contract may be rebid.

(&) Acceptable Types of Security: Acceptable types of security for bids, performance, and
payment shall be limited to the following:

1) a one-time bond in a form satisfactory to the City;

) a bank certified check or money order;

3 obligations of the City of New York; or

(G))] other financial instruments as determined by the Office of Construction in consultation

with the Comptroller.

Whenevey, the successful bidder deposits obligations of the City of New York as performance and payment
security, the Comptroller may sell and use the proceeds thereof for any purpose for which the principal or
surety on such bond would be liable under the terms of the Contract. If the money is deposited with the
Comptroller, the successful bidder shall not be entitled to receive interest on such money from the City.
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(D)  Form of Bonds: Security provided in the form of bonds must be prepared on the
form of bonds authorized by the City of New York. Forms for bid, performance, and payment bonds are
included in the Invitation for Bids Documents. Such bonds must have as surety thereunder such surety
company or companies as are: (I) approved by the City of New York; (2) authorized to do business in the
State of New York, and (3) approved by the Department of the Treasury of the United States. Premiums for
any required bonds must be included in the base bid.

The bidder is advised that submission of a bid bond where the surety on such bond fails to meet the
criteria set forth herein, shall result in the rejection of the bid as non-responsive.

The Department of the Treasury of the United States advises that information concerning approved
surety companies may be obtained as follows: (1) from the Government Printing Office at 202-512-1800;
(2) through the Internet at http://www.fms.treas.gov/c570/index.htmi, and (3) through a computerized public
bulletin board, which can be accessed by using your computer modem and dialing 202-874-6887.

(E) Power of Attorney:  Attorneys in fact who sign bid, performance, or payment bonds
must file with each bond a certified copy of their power of attorney to sign said bonds.

27.. Failure to Execute Contract

In the event of failure of the successful bidder to execute the Contract and furnish the required
security within ten (10) days after notice of the award of the Contract, the deposit of the successful bidder
or so much thereof as shall be applicable to the amount of the award made shall be retained by the City,
and the successful bidder shall be liable for and hereby agrees to pay on demand the difference between the
price bid and the price for which such Contract shall be subsequently awarded, including the cost of any
required reletting and less the amount of such deposit. No plea of mistake in such accepted bid shall be
available to the bidder for the recovery of the deposit or as a defense to any action based upon such
accepted bid. Further, should the bidder’s failure to comply with this Section cause any funding agency,
body or group (Federal, State, City, Public, Private, etc.) to terminate, cancel or reduce the funding on this
project, the.bidder in such event shall be liable also to the City for the amount of actual funding withdrawn
by such agency on this project, less the amount of the forfeited deposit.

28. Bidder Responsibilities and Qualifications

(A) Bidders must include with their bids all information necessary for a determination of
bidder responsibility, as set forth in the Specifications. -

®B) The Agency may require any bidder or prospective bidder to furnish all books of account,
records, vouchers, statements or other information concerning the bidder’s financial status for examination
as may be required by the Agency to ascertain the bidder’s responsibility and capability to perform the
Contract. If required, a bidder must also submit a sworn statement setting forth such information as the
Agency may require concerning present and proposed plant and equipment, the personnel and qualifications
of his working organizations, prior experience and performance record.

© Oral Examination on_ Qualifications: In addition thereto, and when directed by the
Agency, the bidder, or a responsible officer, agent or employee of the bidder, must submit to an oral
examination to be conducted by the Agency in relation to his proposed tentative plan and schedule of
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operations, and such other matters as the Agency may deem necessary in order to determine the bidder’s
ability and responsibility to perform the work in accordance with the Contract. Each person so examined
must sign and verify a stenographic transcript of such examination noting thereon such corrections as such
person may desire to make. ~

D) If the bidder fails or refuses to supply any of the documents or information set forth in
paragraph (B) hereof or fails to comply with any of the requirements thereof, the Agency may reject the
bid. '

29. Employment Report

In accordance with Executive Order No. 50 (1980) as modified by Executive Order 108 (1986), the
filing of a completed Employment Report (ER) is a requirement of doing business with the City of New
York for construction contractors with contracts of $1,000,000 or more and subcontractors with
construction subcontracts of $750,000 or more. The required forms and information are included in the Bid
Booklet. :

30. Labor Law Requirements

A) General: The successful bidder will be required to comply strictly with all Federal,
State and local labor laws and regulations.

(B) New York State Labor Law: This Contract is subject to New York State Labor Law
Section 220, which requires that construction workers on the site be paid prevailing wages and -
supplements. The Contractor is reminded that all wage provisions of this Contract will be enforced strictly
and failure to comply will be considered when evaluating performance. Noncompliance may result in the ‘
contractor being debarred by the City from future contracts. Complaints filed with the Comptroller may
result in decisions which may debar a contractor from bidding contracts with any state governmental entity
and other political subdivisions.

© Records: The Contractor is expected to submit accurate payroll reports and other
required documents and verify attendance and job classifications being utilized in compliance with the law,
Contract provisions and agency procedures.

31. Insurance

(A) Bidders are advised that the insurance requirements contained herein are regarded as
material terms of the Contract. As required by Article 22 of the Contract, the contractor must effect and
maintain with companies licensed and authorized to do business in the State of New York, the types of
insurance set forth therein, when required by and in the amounts set forth in Schedule A of the General
Conditions. Such required insurance must be provided from the date the contractor is ordered to commence
work and up to the date of final acceptance of all required work.

®) The contractor must, within ten days of receipt of the notice of award, submit the
following insurance documentation: (a) original certificate of insurance for general liability in the amount
required by Schedule A of the General Conditions, and (b) original certificates of insurance or other proof
of coverage for workers’ compensation and disability benefits, as required by Section 57 of the New York
State Workers’ Compensation Law and Section 220 of the Disability Benefits Law.
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32. Lump Sum Contracts

A) Comparison of Bids: Bids on Lump Sum Contracts will be compared on the basis of the
lump sum price bid, adjusted for alternate prices bid, if any.

B) Lump Sum Bids for “General Construction Work” which include excavation shall include
all necessary excavation work defined in the Specifications as being included in the lump sum bid. The
bidder shall also bid a unit price for the additional cost of excavating material which is defined in the
Specifications as excavation for which additional payment will be made. The total estimated additional
cost of removing such material will be taken as the quantity set forth in the Engineer’s Estimate multiplied
by the unit price bid. This total estimated cost of additional excavation shall be added to the lump sum bid
for the General Construction Work for the purpose of comparing bids to determine the low bidder.

© Variations from Engineer’s Estimate: The Engineer’s Estimate of the quantity of
excavation for which additional payment will be made is approximate only and is given solely to be used as
a uniform basis for the comparison of bids and such estimate is not to be considered as part of this
contract. The quantities actually required to complete the contract work may be more or less than the
quantities in the Engineer’s Estimate and, if so, no action for damages or for loss of profits shall accrue to
the contractor by reason thereof.

33. Unit Price Contracts

(A) Comparison of Bids: Bids on Unit Price Contracts will be compared on the basis of a
total estimated price, arrived at by taking the sum of the estimated quantities of such items, in accordance
with the Engineer’s Estimate of Quantities set forth in the Bid Schedule, multiplied by the corresponding
unit prices, and including any lump sum bids on individual items.

B) Variations from Engineer’s Estimate: ~ Bidders are warned that the Engineer’s Estimate
of Quantities on the various items of work and materials is approximate only, given solely to be used as a
uniform basis for the comparison of bids, and is not be considered part of this contract. The quantities
actually required to complete the contract work may be less or more than so estimated, and if so, no action
for damages or for loss of profits shall accrue to the contractor by reason thereof.

© Overruns:  The terms and conditions applicable to overruns of unit price items are set
forth in Article 26 of the Contract.

34. Excise Tax
Bidders are referred to the Specifications for information on Federal Excise Tax exemptions.

35. Licenses and Permits

The successful bidder will be required to obtain all necessary licenses and permits necessary to
perform the work.

36. Multiple Prime Contractors
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If more than one prime contractor will be involved on this project, all contractors are required to
examine the Invitation for Bid packages for all other parts of the project.

37. Locally Based Enterprise Requirements (LBE)

This -Contract is subject to the requirements of Administrative Code, Section 6-108.1, and the
regulations promulgated thereunder. No construction contract will be awarded unless and until these
requirements have been complied with in their entirety. The bidder is advised of the provisions set forth
below, as well as the provisions with respect to the Locally Based Enterprise Program contained in Article
67 of the Contract. The contractor is advised that:

(A) If any portion of the Contract is subcontracted, not less than ten percent of the total dollar
amount of the contract shall be awarded to locally based enterprises (“LBEs”); except, where less than ten
percent of the total dollar amount of the Contract is subcontracted, such lesser percentage shall be so

~awarded. ' ‘

B No contractor shall require performance and payment bonds from LBE subcontractors.
© No Contract shall be awarded unless the contractor first identifies in its bid:

1 the percentage, dollar amount and type of work to be subcontracted; and
(2 the percentage, dollar amount and type of work to be subcontracted to LBEs.

(D)  Within ten calendar days after notification of low bid, the apparent low bidder shall submit
an “LBE Participation Schedule” to the contracting agency. If such schedule does not identify sufficient
LBE subcontractors to meet the requirements of Administrative Code Section 6-108.1, the apparent low
bidder shall submit documentation of its good faith efforts to meet such requirements.

Q) The “LBE Participation Schedule” shall include:

(a) the name and address of each LBE that will be given a subcontract,

(b) the percentage, dollar amount and type of work to be subcontracted to the LBE,
and :

(c) the dates when the LBE subcontract work will commence and end.

(2) The following documents shall be attached to the “LBE Participation Schedule™:

(a) verification letters from each subcontractor listed in the “LBE Participation
Schedule” stating that the LBE will enter into a formal agreement for work,

b) certification documents of any proposed LBE subcontractor which is not on the
LBE certified list, and

(c) copies of the certification letter of any proposed subcontractor which is an LBE.

3) Documentation of good faith efforts to achieve the required LBE percentage shall include
as appropriate but not limited to the following:

(a) attendance at prebid meetings, when scheduled by the agency, to advise bidders of
contract requirements;
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(b) advertisement where appropriate in general circulation media, trade association
publications and small business media of the specific subcontracts that would be
.at least equal to the percentage goal for LBE utilization specified by the

contractor;

{c) written notification to association of small, minority and women contractors
soliciting specific subcontractors;

(d written notification by certified mail to LBE firms that their interest in the contract
is solicited for specific work items and their estimated values;

(e) demonstration of efforts made to select portions of the work for performance by
LBE firms in order to increase the likelihood of achieving the stated goal;

® documented efforts to negotiate with LBE firms for specific subcontracts,

including at a minimum:

(i) The names, address and telephone numbers of LBE firms that are contacted;

(ii) A description of the information provided to LBE firms regarding the plans
and specifications for portions of the work to be performed;

(iii) Documentation showing that no reasonable price can be obtained from LBE

firms;
(iv) A statement of why agreements with LBE firms were not reached;

(g) a statement of the reason for rejecting any LBE firm which the contractor deemed
to be unqualified; and

(h) documentation of efforts made to assist the LBE firms contacted that needed

assistance in obtaining required insurance.

(E) Unless otherwise waived by the Commissioner with the approval of the Office of
Economic and Financial Opportunity, failure of a proposed contractor to provide the information required
by paragraphs (C) and (D) above may render the bid non-responsive and the Contract may not be awarded
to the bidder. If the contractor states that it will subcontract a specific portion of the work, but can
demonstrate despite good faith efforts it cannot achieve its required LBE percentage for subcontracted
work until after award of Contract, the Contract may be awarded, subject to a letter of compliance from the
contractor stating that it will comply with Administrative Code Section 6-108.1 and subject to approval by
the Commissioner. If the contractor has not met its required LBE percentage prior to award, the contractor
shall demonstrate that a good faith effort has been made subsequent to award to obtain LBEs on each
subcontract until its meets the required percentage.

(Fj When a bidder indicates prior to award that no work will be subcontracted, no work may
be subcontracted without the prior written approval of the Commissioner, which shall be granted only if the
contractor in good faith seeks LBE subcontractors at least six weeks prior to the start of work.

(G The contractor may not substitute or change any LBE which was identified prior to award
of the contract without the written permission of the Commissioner. The contractor shall make a written
application to the Commissioner for permission to make such substitution or change, explaining why the
contractor needs to change its LBE subcontractor and how the contractor will meet its LBE subcontracting
requirement. Copies of such application must be served on the originally identified LBE by certified mail
return receipt requested, as well as the proposed substitute LBE. The Commissioner shall determine
whether or not to grant the contractor’s request for substitution.

38. Bid Submission Reguirements

The Bid Submission Requirements are set forth on page 2 of the Bid Booklet.
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39. Comptroller’s Certificate

This Contract shall not be binding or of any force unless it is registered by the Comptroller in
accordance with Section 328 of the City Charter and the Procurement Policy Board Rules. This Contract
shall continue in force only after annual appropriation of funds by the City of New York and certification
as hereinabove set forth, .

40. Procurement Policy Board Rules

This Invitation For Bids is subject to the Rules of the Procurement Policy Board of the City of
New York. In the event of a conflict between said Rules and a provision of this Invitation For Bids, the
Rules shall take precedence.

41. DDC Safety Reguirements

The DDC Safety Requirements apply to the work to be performed pursuant to the Contract. The
DDC Safety Requirements are set forth on the following pages.
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CITY OF NEW YORK
DEPARTMENT OF DESIGN AND CONSTRUCTION

SAFETY REQUIREMENTS

THE DDC SAFETY REQUIREMENTS INCLUDE THE FOLLOWING SECTIONS:

L POLICY ON SITE SAFETY
I. PURPOSE

‘ M.  DEFINITIONS
IV.  RESPONSIBILITIES
v SAFETY QUESTIONNAIRE

VL SAFETY PROGRAM AND SITE SAFETY PLAN

VIL KICK-OFF/PRE-CONSTRUCTION MEETINGS AND SAFETY REVIEW

VIII. EVALUATION DURING WORK IN PROGRESS

IX. SAFETY PERFORMANCE EVALUATION
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City of New York Department of Design and Construction: Safety Requirements
Technical Support Division — Bureau of Quality Assurance and Construction Safety

L POLICY ON SITE SAFETY

The City of New York Department of Design and Construction (DDC) is committed to a policy of injury and illness
prevention and risk management for construction work that will ensure the safety and health of the workers engaged
in the projects and the protection of the general public. Therefore, it is DDC’s policy that work carried out by
Contractors on DDC jobsites must, at a minimum, comply with applicable federal, state and city laws, rules and
regulations, including without limitation:

Q U. S. Department of Labor 29 Code of Federal Regulations (CFR) Part 1926 and applicable Sub-parts of Part
1910 - U.S. Occupational Safety and Health Administration (OSHA) including, but not limited to “Respiratory
Protection” (29 CFR 1910.134), “Permit-Required Confined Spaces” (29 CFR 1910.146), and “Hazard
Communication” (29 CFR 1910.1200);

New York State Department of Labor Industrial Code Rule 23 — Protection in Construction, Demolition and
Excavation, -

New York City Construction Codes, Title 28

NYC Department of Transportation Title 34 Chapter 2 — Highway Rules

New York State Department of Labor Industrial Code Rule 753

NYC Local Law No. 113 (2005) Noise Control Code

o

0ooo

In addition, all regulations promulgated by the NYC Department of Transportation, including requirements for
Maintenance and Protection of Traffic (MPT), are applicable when contained in contract specifications. While MPT is
a significant component of work in our Infrastructure Division, it does not supersede or exempt Contractors from
complying with other applicable health and safety standards (for example, excavating and trenching standards,
operation of heavy equipment and compliance with City environmental and noise regulations).

IL PURPOSE

The purpose of this policy is to ensure that Contractors perform their work and supervise their employees in
accordance with all applicable federal, state and city rules and regulations. Further, Contractors will be expected to
minimize or eliminate jobsite and public hazard, through a planning, inspection, auditing and corrective action
process. The goal is to control risks so that injuries, illnesses and accidents to contractors’ employees, DDC
employees and the general public, as well as damage to city-owned and private property, are reduced to the lowest
level feasible.

IIL DEFINITIONS

Agency Chief Contracting Officer (ACCO): The ACCO shall mean the person delegated authority by the
Commissioner to organize and supervise the procurement activity of subordinate Agency staff in conjunction with the
CCPO.

Competent Person: As defined by OSHA, an individual who is capable of identifying existing and predictable
hazards in the surroundings or working conditions that are unsanitary, hazardous, or dangerous to employees or the
general public, and who has authorization to take prompt corrective measures to eliminate them.

Construction Safety Auditor: A representative of the QACS Construction Safety Unit who provides inspection and
assessment services to enhance health and safety on all DDC construction projects. The activities of the Construction
Safety Auditor include performing site surveys, reviewing health and safety plans, reviewing construction permits,
and rendering technical advice and assistance to DDC Resident Engineers and Project Managers.
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Construction Safety Unit: A part of QACS within the Division of Technical Support that assesses contractor safety
on DDC jobsites and advises responsible parties of needed corrective actions.

Construction Superintendent: A representative of the contractor responsible for overseeing performance of the
required construction work. This individval must engage in sound construction practices, and is responsible to
maintain .a safe work site. In the case of a project involving the demolition, alteration or new construction of
buildings, the Construction Superintendent must be licensed by the NYC Department of Buildings.

Contractor: For purposes of these Safety Requirements, the term “Contractor” shall mean any person or entity that
enters into a contract for the performance of construction work on a DDC project. The term “Contractor” shall
include any person or entity which enters into any of the following types of contracts: (1) a prime construction
contract for a specific project, (2) a prime construction contract using the Job Order Contracting System (“JOCS
Contract”), and (3) a subcontract with a CM/Builder (“First Tier Subcontract”).

Director - Quality Assurance and Construction Safety (QACS): Responsible for the operations of the QACS
Construction Safety Unit and the DDC Site Safety management programs.

Job Hazard Assessment (JHA): A process of identifying site-specific hazards that may be present during
construction and establishing the means and methods to reduce or eliminate those hazards.

Jobsite Safety Coordinator;: A person designated by the Contractor to be onsite during all activities. This individual
shadll have received, at a minimum, the OSHA 10-hour construction safety program. Other examples of acceptable
training are the 30-hour OSHA Safety and Health Standards for the Construction Industry training program (OSHA
510) or a degree/certificate in a safety and health from a college-level curriculum. This person does not necessarily
have to be dedicated full-time to site safety, but must have sufficient experience and authority to undertake corrective
action and must qualify to be a competent person. For certain projects, as defined in NYC Construction Codes — Title
28, this person may be required to have a Site Safety Manager’s License issued by the NYC DOB.

Qualified Person: As defined by OSHA, an individual who, by possession of a recognized degree, certificate, license
or professional standing, or who by extensive knowledge, training, and experience, has successfully demonstrated his
or her ability to solve problems relating to the subject matter, the work, or the project. Qualified Persons are required
under regulation to address issues pertaining, but without limit, to fall protection, scaffold design and trenching and
shoring, among others.

Resident Engineer (RE) / Construction Project Manager (CPM): Representative of the Commissioner duly
designated by the Commissioner to be his/her representative at the site of the work. (The RE/CPM may be a third-
party consultant, including a CM, retained by DDC.)

Safety Program: Established by the Contractor that covers all operations of that Contractor and establishes the
Contractor’s overall safety policy, regulatory compliance plan and minimum safety standards. The Safety Program
must be submitted prior to the commencement of work at the site and is subject to review and acceptance by the
Construction Safety Unit. '

Safety Questionnaire: Used by DDC to evaluate Contractor’s current and past safety performance. It is required to
be completed by all Contractors initially when submitting bids for Construction work, or when being pre-qualified and
updated annually or as requested by the DDC.

Site Safety Plan: A site-specific safety plan developed by the Contractor for a specific project. The Site Safety Plan
must identify hazards associated with the project, and include specific safety precautions and training appropriate and
necessary to complete the work. The Site Safety Plan must be submitted prior to the commencement of work at the
site and is subject to review and acceptance by the Construction Safety Unit.
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Unsafe or Unhealthy Condition: A condition that could be potentially hazardous to the health and safety of
personnel or the public, and/or damaging to equipment, machinery, property or the environment.

Weekly Safety Meetings: Weekly documented jobsite safety meetings, given to all jobsite personnel by contractor,
with the purpose of discussing general safety topics and job specific requirements encountered at the DDC work site.

Iv.

RESPONSIBILITIES

All persons who manage, perform, and provide support for construction projects shall conduct operations in
compliance with the requirements identified in this Policy and all applicable governing regulatory agency
requirements and guidelines pertaining to safety in construction.

A. Resident Engineer / Construction Project Manager / Construction Manager

¢  Monitors the issuance of safety- related permits, approvals and drawings and maintains copies on site.

¢  Monitors construction-related work activities to confirm that they are conducted in accordance with DDC policies
and all applicable regulations that pertain to construction safety.

¢ Maintains documentation and periodically attends weekly safety meeting.

¢ Notifies the Construction Safety Unit and the ACCO’s Insurance and Risk Management Unit of prOJect- related
accidents and emergencies, as per DDC’s Construction Safety Emergency Protocol.
Gathers facts related to all accidents and prepares DDC Accident Reports.
Notifies the Construction Safety Unit of outside regulatory agency inspections and forwards a copy of the
inspection report within three days of its receipt.
Monitors the conditions at the site for conformance with the Site Safety Plan and DDC construction documents.
Notifies the contractor and DDC in the event that any condition or activity exists that is not in compliance with
the Site Safety Plan, applicable federal, state or local codes or any condition that presents a potential risk of injury
to the public or workers or possible damage to property.

¢ Notifies DDC of any emergency condition and directs the contractor to provide such labor, materials, equipment
and supervision to abate such conditions.

*  Reports gross safety violations to the Construction Safety Unit immediately.

B. Contractors
Complete a Safety Questionnaire and submit with its bid or as part of a pre-qualification package.
Provide a Written Job Hazard Assessment (JHA) that identifies expected safety issues of the work to be
performed. JHA shall be included with the Site Safety Plan submitted by the contractor.

¢ Submit a Site Safety Plan and Safety Program within 15 days of issuance of the Notice to Proceed, or as
otherwise directed. The Site Safety Plan and Safety Program are subject to review and acceptance by the
Construction Safety Unit prior to the commencement of work at the site. The Site Safety Plan shall be revised and
updated as necessary.

¢  Ensure that all employees are aware of the hazards associated with the project through formal and informal
training and/or other communications. Conduct and document weekly safety meetings for the duration of the
project. Documentation to be provided to the RE/CPM/CM on a monthly basis.
Name a Construction Superintendent, if required.
Name a Job Site Safety Coordinator. The Contractor w111 be required to identify the Job Site Safety Coordinator
in the Site Safety Plan.

¢ Comply with all mandated federal, state and local safety and health rules and regulations.

¢ Comply with all provisions of the Site Safety Plan.
As part of the Site Safety Plan, prepare a site specific MPT (if not otherwise provided in the contract documents)
and comply with all of its provisions.
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®  Conduct and document site-specific safety orientation for Contractor personnel to review the hazards associated
with the project as identified in the Site Safety Plan and the specific safety procedures and controls that will be
used to protect workers, the general public and property. The Job Site Safety Coordinator will conduct this
training prior to mobilization and provide documentation to the RE/CPM/CM.

¢ Provide, replace and adequately maintain at or around the project site, suitable and sufficient signage, lights,
barricades and enclosures (fences, sidewalk sheds, netting, bracing, etc.).

® Report unsafe conditions or hazards to the DDC RE/CPM/CM as soon as practical, but no more than 24 hours
after discovery, and take action to remove or abate such conditions.

e Report any accident involving injuries to workers or the general public, as well as property damage, to the DDC
RE/CPM/CM within two (2) hours.

e Notify the DDC RE/CPM/CM within two (2) hours of the start of an inspection by any regulatory agency
personnel, including OSHA.
Maintain all records pertaining to all required compliance documents and accident and injury reports.
Respond to DDC recommendations on safety, which shall in no way relieve the Contractor of its responsibilities
for safety on the project. The Contractor has sole responsibility for safety.

V. SAFETY QUESTIONNAIRE

DDC requires that all Contractors provide information regarding their current and past safety and environmental
performance and programs. This will be accomplished by the use of the DDC Safety Questionnaire. As a part of the
bid submittal package, the contractor must submit a completed DDC Safety Questionnaire listing their workers’
compensation experience modification rating and OSHA Incidence Rates for the three (3) years prior to the date of the
bid opening. DDC may request a Contractor to update its Questionnaire at any time or to provide more detailed
information. The Contractor must provide the requested update within 30 days.

The following criteria will be used by DDC in reviewing the Contractor’s responsibility, which will be based on the
information provided on the questionnaire:

Cntena 1: OSHA Injury and Illness Rates (I&IR) are no greater than the average for the mdustry (based on the
most current Bureau of Labor Statistics data for the Contractors SIC code); and

' Criteria2: Insurance workers compensation Experience Modification Rate (EMR) equal to or less than 1.0; and

Criteria 3:  Any willful violations issued by OSHA or NYC DOB within the last three years; and

Criteria4: A fatality (worker or member of public) experienced on or near Contractor’s worksite within the last
three (3) years; and

Criteria 5:  An unacceptable rating by QACS based on past performance on DDC projects; and

Criteria 6:  Contractor has in place an acceptable corporate safety program and its employees shall have completed
all documented relative safety training; and

Criteria 7:  Contractor shall provide OSHA Injury Records (currently OSHA 300 Log) for the last three (3) years.

If the Contractor fails to meet the basic criteria listed above, the Construction Safety Unit may request, through the
ACCO, more detail concerning the Contractor’s safety experience. DDC may request the Contractor to provide
copies of, among other things, OSHA records, OSHA and DOB citations, EPA citations and written Safety Programs.
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VL SAFETY PROGRAM AND SITE SAFETY PLAN

Within fifteen (15) days of issuance of the Notice to Proceed, or as otherwise directed, the Contractor shall submit the
following: (1) Safety Program, and (2) Site Safety Plan. The Safety Program shall set forth the Contractor’s overall
safety policy, regulatory compliance plan and minimum safety standard, and the Site Safety Plan shall identify
hazards associated with the project, and include specific safety precautions and training appropriate and necessary to
complete the work. The Safety Program and the Site Safety Plan are subject to review and acceptance by the
Construction Safety Unit prior to the commencement of work at the site. Failure by the contractor to submit an
acceptable Site Safety Plan and Safety Program shall be grounds for default.

The Site Safety Plan shall apply to all Contractor and subcontractor operations, and shall have at a minimum, the
following elements. Each element shall be described in a separate section in the written document. It may be
necessary to modify the basic format for certain unique or high-risk projects (such as tunnels or high-rise
construction). The basic elements are as follows:

1. Responsibility and Organization: Identify the person or persons with authority and responsibility for
implementing the Site Safety Plan. Provide an organization chart and define levels of authority and responsibility.
Identify the Competent Person, the Construction Superintendent (if required), the Job Safety Coordinator and the
Qualified Person required for this project.

2. Communication: Establish a system for communicating with employees and subcontractors on matters relating to
~ worker and public safety and health and environmental protection, including provisions designed to encourage
employees to inform the employer of hazards at the worksite without fear of reprisal. An emergency response
notification protocol is to be established that also includes after hours contact numbers. The plan must also
include provisions for weekly safety meetings held by the Job Site Safety Coordinator.

3. Job Hazard Assessment: A written document submitted by the contractor, used to identify expected job hazards
and public safety risks and state the specific means and methods to reduce, control or eliminate those hazards.
This part of the Site Safety Plan must also include how on-going evaluations of those risks and hazards will be
carried out, including plans for periodic inspections to identify unsafe conditions, work practices and public
safety hazards.

4. Accident/Exposure Investigation: Establish a procedure to investigate and report occupational and public injury
or illness, property damage, vehicle accidents or other mishaps.

5. Hazard Correction: Establish means, methods and/or procedures for correcting unsafe or unhealthy conditions
that might be exposing both the public and workers to hazards. Corrective actions must be taken immediately
when observed or discovered. Should an imminent hazard exist which cannot be immediately abated without
endangering employees, the public and/or property, remove or restrict all exposed persons from the area except
those necessary to correct the existing condition. Employees necessary to correct the hazardous condition shall be
provided the necessary safeguards. When corrective actions cannot be taken immediately, temporary measures
should be taken until such time permanent measures are taken to eliminate the potential risks or hazards

6. Training: Describe site-specific hazard training programs. In addition to the required safety orientation, additional
site specific training, in the form of required weekly safety meetings, will be required. Contractors must also
initiate training when: a) new employees are hired; b) employees are given new job assignments for which
training has not been previously received; c) new substances, processes, procedures or equipment are introduced
that might represent a new public or worker hazard; d) the employee is made aware of a new or previously
unrecognized hazard; €) new supervisors are assigned to familiarize themselves with the safety and health hazards
to which employees under their immediate direction and control may be exposed; and f) after a jobsite incident or
accident has occurred.
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7. Recordkeeping: Establish procedures to maintain records of scheduled and periodic inspections, weekly safety
meetings, and training records. Updated records shall be maintained at the jobsite, accessible to the Construction
Safety Auditors and/or Quality Assurance Auditors/RE/CPM, and retained in accordance with DDC policy.

The most critical component of the Site Safety Plan is the Job Hazard Assessment section. This section must address
specific hazards that are anticipated throughout the project. Each Site Safety Plan must address, at a minimum:

Public and pedestrian safety Maintenance and protection of traffic
Fall protection Trenching and excavating

Electrical hazards Heavy equipment operations
Scaffclding Material / equipment storage

Environmental contamination
Sheeting and shoring
Alcohol and Drug Abuse Policy

Fire protection

Emergency notification & response
Housekeeping / debris removal
Dust control

The following additional hazards must be addressed, if applicable, based on the contract safety specifications and/or
the results of the JHA (the list is not all-inclusive): »

Basic Personal Protective Equipment
- Compressed Air
Compressed Gas Cylinders
Cranes, Derricks and Hoists
Demolition
Electrical safety
Excavations and Trenching
Fall Protection — Floor openings/Stairways
Fall Protection — Guardrails Toe boards etc
Fall Protection — Leading Edge
Fall Protection — Personal Fall Protection Devices
Fire Protection and Fire Prevention
Hazard Communication (RIGHT TO KNOW)
Hazardous Energy & Lock Out/ Tag Out
Housekeeping/ Sanitation
Maintenance and Protection of Traffic (MPT)
Man Lifts /Aerial Lifts
Marine Operations
Motor Vehicle Safety
Overhead Power lines
Permit Required Confined Space
Portable Ladders
Powered Actuated Tools
Powered Material Handling Equipment
Scaffolds ~ Mobile
Scaffolds — Stationary
Scaffolds — Suspended
Slings
Steel Erection

CITY OF NEW YORK 21 : INFORMATION FOR BIDDERS
DEPARTMENT OF DESIGN AND CONSTRUCTION , SEPTEMBER 2008



City of New York Department of Design and Construction: Safety Requirements
Technical Support Division ~ Bureau of Quality Assurance and Construction Safety

Welding and Cutting (Hot Work)
Airborne Contaminants — Particulates — General
Asbestos

Blood borne Pathogens

Hearing Protection

Lead in Construction

Mercury in Construction

PCB'’s .

Respiratory Protection

Silica

Thermal Stress

West Nile Virus

Rodents and Vermin

Noise Mitigation Plan

Certain DDC programs, such as Job Order Contracting System (JOCS), may not necessarily require Site Safety Plans.
The JOCS contractor will be required to submit a Safety Program. In addition, certain DDC Operating Units may
establish program or client-specific safety requirements. The contractor’s Site Safety Plan must address such
program or client specific safety requirements.

VII. KICK-OFF MEETINGS/PRE-CONSTRUCTION AND SAFETY REVIEW

As part of the construction kick-off meeting, a Site Safety Plan review will be part of the agenda. A QACS
representative will participate in this meeting with the contractor prior to the start of the project for the purpose of:

A. Reviewing the safety issues detailed in the contract.

B. Reviewing the Site Safety Plan.

C. Reviewing any new issues or information that was not previously addressed.
D. Discussing planned inspections and audits of the site by DDC personnel.

VIII. EVALUATION DURING WORK IN PROGRESS

The Contractor’s adherence to these Safety Requirements will be monitored throughout the project. This will be
accomplished by the following:

A Use of a safety checklist by a representative of the Construction Safety Unit or other designated DDC
representative or Consultant during regular, unannounced inspections of the job site. Field Exit Conferences
will be held with the RE/CPM, Contractor Superintendents or Safety Representatives.

B. The RE/CPM will continually monitor the safety and environmental performance of the contractor’s
employees and work methods. Deficiencies shall be brought to the attention of the contractor’s representative
on site for immediate correction. The DDC representative will maintain a written record of these deficiencies
and forward them to the Construction Safety Unit on a weekly basis. Any critical deficiencies shall be
immediately reported to QACS phone# (718) 391-1624 or (718) 391-1911.

C. If the Contractor’s safety performance during the project is not up to DDC standards (safety performance
measure, accident/incident rate, etc.) the Director- QACS, or designee will meet with the Contractor’s safety
representative, the DDC project manager, the RE/CPM, or the DDC Environmental Specialist (if
environmental issues are involved ). The purpose of this meeting is to 1) determine the level of non-
compliance; 2) explain and clarify the safety/environmental provisions; 3) agree on a future course of action
to correct the deficiencies.
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If the deficiencies continue to occur with inadequate attention by the contractor, this shall, among other
remedies available, be grounds for default.

The contractor shall inform the Construction Safety Unit and ACCO Insurance and Risk Management Unit of
all medical injuries or illnesses that require doctors’ treatment resulting from an on-the-job incident within 24
hours of the occurrence. The Construction Safety Unit shall also be immediately informed of all fatalities,
catastrophic accidents with more than one employee hospitalized, any injuries to members of the general
public and major equipment damage (e.g., property damage, equipment rollovers, loads dropped from crane).
QACS shall maintain a record of all contractor injuries and illnesses during the project and provide regular
reports to the Agency.

The Construction Safety Unit shall be immediately notified at the start of any NYS-DOL/ NYC-COSH/
OSHA/ EPA inspections. The Director of Quality Assurance & Construction Safety shall maintain a log of
all contractor OSHA/EPA inspections and citations during the project.

SAFETY PERFORMANCE EVALUATION

The contractor’s safety record, including all DDC inspection results, will be considered as part of the Contractor’s
performance evaluation at the conclusion of the project. Poor safety performance during the course of the project
shall be a reason to rate a Contractor unsatisfactory which will be reflected in the City’s Vendex system and will be
considered for future procurement actions as set forth in the City’s Procurement Policy Board Rules.
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WITNESSETH:
The parties, in consideration of the mutual agreements contained herein, agree as follows:

CHAPTERI
THE CONTRACT AND DEFINITIONS

ARTICLE 1. THE CONTRACT
1.1 Except for titles, subtitles, headings, running headlines, tables of contents and indices (all of
which are printed herein merely for convenience), the following, except for such portions thereof as may

be specifically excluded, shall be deemed to be part of this Contract:

1.1.1 All provisions required by law to be inserted in this Contract, whether actually
inserted or not;

1.1.2 The Contract Drawings and Specifications;
1.1.3 The General Conditions and Special Conditions, if any;
1.1.4 The Contract;

1.1.5 The Information for Bidders; Request for Proposals; Notice of Solicitation and
Proposal For Bids; Bid or Proposal, and, if used, the Bid Booklet;

1.1.6 All Addenda issued prior to the receipt of the bids; the Notice of Award; Performance
and Payment Bonds, if required; and the Notice to Proceed or the Order to Work.

1.2 Should any conflict occur in or between the Drawings and Specifications, the Contractor shall be
deemed to have estimated the most expensive way of doing the Work, unless the Contractor shall have
asked for and obtained a decision in writing from the Commissioner of the Agency that is entering into
this Contract, before the submission of its bid, as to what shall govern.

ARTICLE 2. DEFINITIONS

2.1 The following words and expressions, or pronouns used in their stead, shall, wherever they
appear in this Contract, be construed as follows, unless a different meaning is clear from the context:

2.1.1 "Addendum" or "Addenda" shall mean the additional Contract provisions and/or
technical clarifications issued in writing by the Commissioner prior to the receipt of bids.

2.1.2 "Agency" shall mean a city, county, borough or other office, position, department,
division, bureau, board or commission, or a corporation, institution or agency of
government, the expenses of which are paid in whole or in part from the City treasury.

2.1.3 "Agency Chief Contracting Officer” (ACCO) shall mean a person delegated
authority by the Commissioner to organize and supervise the procurement activity of
subordinate Agency staff in conjunction with the CCPO, or his/her duly authorized
representative.
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2.1.4 “Allowance” shall mean a sum of money which the Agency may include in the total
amount of the Contract for such specific contingencies as the Agency believes may be
necessary to complete the Work, e.g., lead or asbestos remediation, and for which the
Contractor will be paid on the basis of stipulated unit prices or a formula set forth in the
Contract or negotiated between the parties provided, however, that if the Contractor is not
directed to use the Allowance, the Contractor shall have no right to such money and it shall
be deducted from the total amount of the Contract.

2.1.5 "City" shall mean the City of New York.

2.1.6 "City Chief Procurement Officer" (CCPO) shall mean a person delegated authority
by the Mayor to coordinate and oversee the procurement activity of Mayoral agency staff,
including the ACCO and any offices which have oversight responsibility for the
procurement of construction, or his/her duly authorized representative.

2.1.7 "Commissioner" shall mean the head of the Agency that has entered into this
Contract, or his/her duly authorized representative.

2.1.8 "Comptroller" shall mean the Comptroller of the City of New York.

2.1.9 "Contract" or "Contract Documents" shall mean each of the various parts of the
contract referred to in Article 1 hereof, both as a whole and severally.

2.1.10 "Contract Drawings" shall mean only those drawings specifically entitled as such
and listed in the Specifications or in any Addendum, or any drawings furnished by the
Commissioner, pertaining or supplemental thereto.

2.1.11 "Contract Work" shall mean everything required to be furnished and done by the
Contractor by any one or more of the parts of the Contract referred to in Article 1, except
Extra Work as hereinafter defined.

2.1.12 "Contractor" shall mean the entity which executed this Contract, whether a
corporation, firm, partnership, joint venture, individual, or any combination thereof, and its,
their, his/her successors, personal representatives, executors, administrators, and assigns, and
any person, firm, partnership, joint venture, individual, or corporation which shall at any
time be substituted in the place of the Contractor under this Contract.

2.1.13 "Days" shall mean calendar days, except where otherwise specified.

2.1.14 "Engineer" or "Architect" or "Project Manager" shall mean the person so
designated in writing by the Commissioner in the Notice to Proceed or the Order to Work to
act as such in relation to this Contract, including a private Architect or Engineer or Project
Manager, as the case may be. Subject to written approval by the Commissioner, the
Engineer, Architect or Project Manager may designate an authorized representative.

2.1.15 "Engineering Audit Officer" (EAO) shall mean the person so designated by the
Commissioner to perform responsible auditing functions hereunder.

2.1.16 "Extra Work" shall mean Work other than that required by the Contract at the time
of award which is authorized by the Commissioner pursuant to Chapter VI of this Contract.

2.1.17 "Federal-Aid Contract" shall mean a contract in which the United States (federal)
Government provides financial funding as so designated in the Information for Bidders.
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2.1.18 "Final Acceptance" shall mean final written acceptance of all the Work by the
Commissioner, a copy of which shall be sent to the Contractor.

2.1.19 "Final Approved Punch List" shall mean a list, approved pursuant to Article
14.2.2, specifying those items of Work to be completed by the Contractor after Substantial
Completion and dates for the completion of each item of Work.

2.1.20 "Law" or "Laws" shall mean the Constitution of the State of New York, the New
York City Charter, the New York City Administrative Code, a statute of the United States or
of the State of New York, a local law of the City of New York, any ordinance, rule or
regulation having the force of law, or common law.

2.1.21 "Materialman" shall mean any corporation, firm, partnership, joint venture, or
individual, other than employees of the Contractor, who or which contracts with the
Contractor or any Subcontractor, to fabricate or deliver, or who actually fabricates or
delivers, plant, materials or equipment to be incorporated in the Work.

2.1.22 "Means and Methods of Construction" shall mean the labor, materials, temporary
structures, tools, plant, and construction equipment, and the manner and time of their use,
necessary to accomplish the result intended by this Contract.

2.1.23%Notice to Proceed” or “Order to Work” shall mean the written notice issued by
the Commissioner specifying the time for commencement of the Work and the Engineer,
Architect or Project Manager.

2.1.24 "Other Contractor(s)" shall mean any contractor (other than the entity which
executed this Contract or its Subcontractors) who or which has a contract with the City for
work on or adjacent to the building or Site of the Work.

2.1.25 “Payroll Taxes” shall mean State Unemployment Insurance (SUI), Federal
Unemployment Insurance (FUI), and payments pursuant to the Federal Insurance
Contributions Act (FICA).

2.1.26 "Project" shall mean the public improvement to which this Contract relates.

2.1.27 "Procurement Policy Board" (PPB) shall mean the Agency of the City of New
York whose function is to establish comprehensive and consistent procurement policies and
rules which shall have broad application throughout the City.

2.1.28 "Required Quantity" in a unit price Contract shall mean the actual quantity of any
item of Work or materials which is required to be performed or furnished in order to comply
with the Contract.

2.1.29 "Resident Engineer" shall mean the representative of the Commissioner duly
designated by the Commissioner to be his/her representative at the site of the Work.

2.1.30 "Site" shall mean the area upon or in which the Contractor's operations are carried
on, and such other areas adjacent thereto as may be designated as such by the Engineer.

2.1.31 “Small Tools” shall mean items that are ordinarily required for a worker’s job
function, including but not limited to, equipment that ordinarily has no licensing, insurance
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or substantive storage costs associated with it; such as circular and chain saws, impact drills,
threaders, benders, wrenches, socket tools, etc.

2.1.32 "Specifications" shall mean all of the directions, requirements, and standards of
performance applying to the Work as hereinafter detailed and designated under the
Specifications.

2.1.33 "Subcontractor” shall mean any person, firm or corporation, other than employees
of the Contractor, who or which contracts with the Contractor or with its subcontractors to
furnish, or actually furnishes labor, or labor and materials, or labor and equipment, or
superintendence, supervision and/or management at the Site. Wherever the word
Subcontractor appears, it shall also mean sub-Subcontractor.

2.1.34 "Substantial Completion" shall mean the written determination by the Engineer
that the Work required under this Contract is substantially, but not entirely, complete and the
approval of the Final Approved Punch List.

2.1.35 "Work" shall mean all services required to complete the Project in accordance with
the Contract Documents, including without limitation, labor, material, superintendence,
management, administration, equipment, and incidentals, and obtaining any and all permits,
certifications and licenses as may be necessary and required to complete the Work, and shall
include both Contract Work and Extra Work.

CHAPTERII
THE WORK AND ITS PERFORMANCE

ARTICLE 3. CHARACTER OF THE WORK

3.1 Unless otherwise expressly provided in the Contract Drawings, Specifications, and Addenda,
the Work shall be performed in accordance with the best modern practice, utilizing, uniess otherwise
specified in writing, new and unused materials of standard first grade quality and workmanship and
design of the highest quality, to the satisfaction of the Commissioner.

ARTICLE 4. MEANS AND METHODS OF CONSTRUCTION

4.1 Unless otherwise expressly provided in the Contract Drawings, Specifications, and Addenda,
the Means and Methods of Construction shall be such as the Contractor may choose; subject,
however, to the Engineer's right to reject the Means and Methods of Construction proposed by the
Contractor which in the opinion of the Engineer:

4.1.1 Will constitute or create a hazard to the Work, or to persons or property; or
4.1.2 Will not produce finished Work in accordance with the terms of the Contract; or
4.1.3 Will be detrimental to the overall progress of the Project.

4.2 The Engineer's approval of the Contractor's Means and Methods of Construction, or his/her
failure to exercise his/her right to reject such means or methods, shall not relieve the Contractor of its
obligation to complete the Work as provided in this Contract; nor shall the exercise of such right to
reject create a cause of action for damages.
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ARTICLE 5. COMPLIANCE WITH LAWS

5.1 The Contractor shall comply with all Laws applicable to this Contract and to the Work to be
done hereunder.

5.2 Procurement Policy Board Rules: This Contract is subject to the Rules of the PPB ("PPB
Rules") in effect at the time of the bid opening for this Contract. In the event of a conflict between the
PPB Rules and a provision of this Contract, the PPB Rules shall take precedence,

5.3 Noise Control Code provisions.

5.3.1 In accordance with the provisions of Section 24-216(b) of the Administrative Code of
the City ("Administrative Code"), Noise Abatement Contract Compliance, devices and
activities which will be operated, conducted, constructed or manufactured pursuant to this
Contract and which are subject to the provisions of the City Noise Control Code shall be
operated, conducted, constructed, or manufactured without causing a violation of the
Administrative Code. Such devices and activities shall incorporate advances in the art of
noise control development for the kind and level of noise emitted or produced by such
devices and activities, in accordance with regulations issued by the Commissioner of the
City Department of Environmental Protection.

5.3.2 The Contractor agrees to comply with Section 24-219 of the Administrative Code
and implementing rules codified at 15 Rules of the City of New York (“RCNY”) Section 28-
100 ef seq. In accordance with such provisions, the Contractor, if the Contractor is the
responsible party under such regulations, shall prepare and post a Construction Noise
Mitigation Plan at each Site, in which the Contractor shall certify that all construction tools
and equipment have been maintained so that they operate at normal manufacturers operating
specifications. If the Contractor cannot make this certification, it must have in place an
Alternative Noise Mitigation Plan approved by the City Department of Environmental
Protection. In addition, the Contractor’s certified Construction Noise Mitigation Plan is
subject inspection by the City Department of Environmental Protection in accordance with
Section 28-101 of Title 15 of RCNY. No Contract Work may take place at a Site unless
there is a Construction Noise Mitigation Plan or approved Alternative Noise Mitigation Plan
in place. In addition, the Contractor shall create and implement a noise mitigation training
program. Failure to comply with these requirements may result in fines and other penalties
pursuant to the applicable provisions of the Administrative Code and RCNY.

5.4 Ultra Low Sulfur Diesel Fuel: In accordance with the provisions of Section 24-163.3 of the
Administrative Code, the Contractor specifically agrees as follows:

5.4.1 Definitions. For purposes of this Article 5.4, the following definitions apply:

5.4.1(a) “Contractor” means any person or entity that enters into a Public Works
Contract with a City Agency, or any person or entity that enters into an agreement
with such person or entity, to perform work or provide labor or services related to
such Public Works Contract.

5.4.1(b) “Motor Vehicle” means any self-propelled vehicle designed for transporting
persons or property on a street or highway.

5.4.1(c) “Nonroad Engine” means an internal combustion engine (including the fuel
system) that is not used in a Motor Vehicle or a vehicle used solely for competition, or
that is not subject to standards promulgated under Section 7411 or Section 7521 of
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Title 42 of the United States Code, except that this term shall apply to internal
combustion engines used to power generators, compressors or similar equipment used
in any construction program or project.

5.4.1(d) “Nonroad Vehicle” means a vehicle that is powered by a Nonroad Engine,
fifty (50) horsepower and greater, and that is not a Motor Vehicle or a vehicle used
solely for competition, which shall include, but not be limited to, excavators,
backhoes, cranes, compressors, generators, bulldozers, and similar equipment, except
that this term shall not apply to horticultural maintenance vehicles used for
landscaping purposes that are powered by a Nonroad Engine of sixty-five (65)
horsepower or less and that are not used in any construction program or project.

5.4.1(¢) “Public Works Contract” means a contract with a City Agency for a
construction program or project involving the construction, demolition, restoration,
rehabilitation, repair, renovation, or abatement of any building, structure, tunnel,
excavation, roadway, park or bridge; a contract with a City Agency for the
preparation for any construction program or project involving the construction,
demolition, restoration, rehabilitation, repair, renovation, or abatement of any
building, structure, tunnel, excavation, roadway, park or bridge; or a contract with a
City Agency for any final work involved in the completion of any construction
program or project involving the construction, demolition, restoration, rehabilitation,
repair, renovation, or abatement of any building, structure, tunnel, excavation,
roadway, park or bridge.

5.4.1(f) “Ultra Low Sulfur Diesel Fuel” means diesel fuel that has a sulfur content of
no more than fifteen parts per million (15 ppm).

Ultra Low Sulfur Diesel Fuel

5.4.2(a) All Contractors shall use Ultra Low Sulfur Diesel Fuel in diesel-powered
Nonroad Vehicles in the performance of this Contract.

5.4.2(b) Notwithstanding the requirements of Article 5.4.2(a), Contractors may use
diesel fuel that has a sulfur content of no more than thirty parts per million (30 ppm)
to fulfill the requirements of this Article 5.4.2, where the Commissioner of the City
Department of Environmental Protection (“DEP Commissioner”) has issued a
determination that a sufficient quantity of Ultra Low Sulfur Diesel Fuel is not
available to meet the needs of Agencies and Comntractors. Any such determination
shall expire after six (6) months unless renewed.

5.4.2(c) Contractors shall not be required to comply with this Article 5.4.2 where the
City Agency letting this Contract makes a written finding, which is approved, in
writing, by the DEP Commissioner, that a sufficient quantity of Ultra Low Sulfur
Diesel Fuel, or diesel fuel that has a sulfur content of no more than thirty parts per
million (30 ppm) is not available to meet the requirements of Section 24-163.3 of the
Administrative Code, provided that such Conmntractor in its fulfillment of the
requirements of this Contract, to the extent practicable, shall use whatever quantity of
Ultra Low Sulfur Diesel Fuel or diesel fuel that has a sulfur content of no more than
thirty parts per million (30 ppm) is available. Any finding made pursuant to this
Article 5.4.2(c) shall expire after sixty (60) Days, at which time the requirements of
this Article 5.4.2 shall be in full force and effect unless the City Agency renews the
finding in writing and such renewal is approved by the DEP Commissioner.
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5.4.2(d) Contractors may check on determinations and approvals issued by the DEP
Commissioner pursuant to Section 24-163.3 of the Administrative Code, if any, at
www.dep.nyc.gov or by contacting the City Agency letting this Contract.

5.4.2(e) The requirements of this Article 5.4.2 do not apply where they are precluded
by federal or State funding requirements or where the Contract is an emergency
procurement.

5.4.3 Best Available Technology

CITY OF NEW YORK
DDC

5.4.3(a) All Contractors shall utilize the best available technology for reducing the
emission of pollutants for diesel-powered Nonroad Vehicles in the performance of this
Contract. For determinations of best available technology for each type of diesel-
powered Nonroad Vehicle, Contractors shall comply with the regulations of the City
Department of Environmental Protection, as and when adopted, Chapter 14 of Title 15
of the Rules of the City of New York (RCNY). The Contractor shall fully document
all steps in the best available technology selection process and shall furnish such
documentation to the City Agency or the DEP Commissioner upon request. The
Contractor shall retain all documentation generated in the best available technology
selection process for as long as the selected best available technology is in use.

5.4.3(b) No Contractor shall be required to replace best available technology for
reducing the emission of pollutants or other authorized technology utilized for a
diesel-powered Nonroad Vehicle in accordance with the provisions of this Article
5.4.3 within three (3) years of having first utilized such technology for such vehicle.

"5.4.3(c) This Article 5.4.3 shall not apply to any vehicle used to satisfy the

requirements of a specific Public Works Contract for fewer than twenty (20) Days.

5.4.3(d) The Contractor shall not be required to comply with this Article 5.4.3 with
respect to a diesel-powered Nonroad Vehicle under the following circumstances:

5.4.3(d)i) Where the City Agency makes a written finding, which is
approved, in writing, by the DEP Commissioner, that the best available
technology for reducing the emission of pollutants as required by this Article
5.4.3 is unavailable for such vehicle, the Contractor shall use whatever
technology for reducing the emission of pollutants, if any, is available and
appropriate for such vehicle.

5.4.3(d)(ii) Where the DEP Commissioner has issued a written waiver

based upon the Contractor having demonstrated to the DEP Commissioner that

the use of the best available technology for reducing the emission of pollutants

- might endanger the operator of such vehicle or those working near such vehicle,

due to engine malfunction, the Contractor shall use whatever technology for

reducing the emission of pollutants, if any, is available and appropriate for such

vehicle, which would not endanger the operator of such vehicle or those working
near such vehicle.’

5.4.3(d)(iii) In determining which technology to use for the purposes of
Articles 5.4.3(d)(i) and 5.4.3(d)(ii) above, the Contractor shall primarily
consider the reduction in emissions of particulate matter and secondarily consider
the reduction in emissions of nitrogen oxides associated with the use of such
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technology, which shall in no event result in an increase in the emissions of
either such pollutant.

5.4.3(d)(iv) The Contractor shall submit requests for a finding or a
waiver pursuant to this Article 5.4.3(d) in writing to the DEP Commissioner,
with a copy to the ACCO of the City Agency letting this Contract. Any finding
or waiver made or issued pursuant to Articles 5.4.3(d)(i) and 5.4.3(d)(ii) above
shall expire after one hundred eighty (180) Days, at which time the requirements
of Article 5.4.3(a) shall be in full force and effect unless the City Agency renews
the finding, in writing, and the DEP Commissioner approves such finding, in
writing, or the DEP Commissioner renews the waiver, in writing.

5.4.3(e) The requirements of this Article 5.4.3 do not apply where they are
precluded by federal or State funding requirements or where the Contract is an
emergency procurement.

Section 24-163 of the Administrative Code. The Contractor shall comply with

Section 24-163 of the Administrative Code related to the idling of the engines of motor
vehicles while parking. ‘

5.4.5

Compliance

5.4.5(a) The Contractor’s compliance with Article 54 may be independently
monitored. If it is determined that the Contractor has failed to comply with any
provision of Article 5.4, any costs associated with any independent monitoring
incurred by the City shall be reimbursed by the Contractor. '

5.4.5(b) Any Contractor who violates any provision of Article 5.4, except as
provided in Article 5.4.5(c) below, shall be liable for a civil penalty between the
amounts of one thousand ($1,000) and ten thousand ($10,000) dollars, in addition to
twice the amount of money saved by such Contractor for failure to comply with
Article 5.4.

5.4.5(c) No Contractor shall make a false claim with respect to the provisions of
Article 5.4 to a City Agency. Where a Contractor has been found to have done so,
such Contractor shall be liable for a civil penalty of twenty thousand ($20,000)
dollars, in addition to twice the amount of money saved by such Contractor in
association with having made such false claim.

54.6 Reporting

CITY OF NEW YORK
DDC

5.4.6(a) For all Public Works Contracts covered by this Article 5.4, the Contractor
shall report to the City Agency the following information:

5.4.6(a)(i) The total number of diesel-powered Nonroad Vehicles used
to fulfill the requirements of this Public Works Contract;

5.4.6(a)(ii) The number of such Nonroad Vehicles that were powered by
Ultra Low Sulfur Diesel Fuel;

5.4.6(a)(iil)) The number of such Nonroad Vehicles that utilized the best
available technology for reducing the emission of pollutants, including a
breakdown by vehicle model and the type of technology;
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5.4.6(a)(iv) The number of such Nonroad Vehicles that utilized such
other authorized technology in accordance with Article 5.4.3, including a
breakdown by vehicle model and the type of technology used for each such
vehicle;

5.4.6(a)(v) The locations where such Nonroad Vehicles were used; and

5.4.6(a)(vi) Where a determination is in effect pursuant to Article
5.4.2(b) or 5.4.2(c), detailed information concerning the Contractor’s efforts to
obtain Ultra Low Sulfur Diesel Fuel or diesel fuel that has a sulfur content of no
more than thirty parts per million (30 ppm).

5.4.6(b) The Contractor shall submit the information required by Article 5.4.6(a) at -

the completion of Work under the Public Works Contract and on a yearly basis no
later than August 1 throughout the term of the Public Works Contract. The yearly
report shall cover Work performed during the preceding fiscal year (July 1 - June 30).

5.5 Ultra Low Sulfur Diesel Fuel. In accordance with the Coordinated Construction Act for
Lower Manhattan, as amended:

5.5.1

CITY OF NEW YORK
DDC

Definitions. For purposes of this Article 5.5, the following definitions apply:

5.5.1(a) “Lower Manhattan” means the area to the south of and within the following
lines: a line beginning at a point where the United States pierhead line in the Hudson
River as it exists now or may be extended would intersect with the southerly line
of West Houston Street in the Borough of Manhattan extended, thence easterly along
the southerly side of West Houston Street to the southerly side of Houston Street,
thence easterly along the southerly side of Houston Street to the southerly side of
East Houston Street, thence northeasterly along the southerly side of East Houston
Street to the point where it would intersect - with the United States pierhead line in
the East River as it exists now or may be extended, including tax lots within or
immediately adjacent thereto. '

5.5.1(b) “Lower Manhattan Redevelopment Project” means any project in Lower
Manhaitan that is funded in whole or in part with federal or State funding, or any
project intended to improve transportation between Lower Manhattan and the two air
terminals in the City known as LaGuardia Airport and John F. Kennedy International
Airport, or between Lower Manhattan and the air terminal in Newark known as
Newark Liberty International Airport, and that is funded in whole or in part with
federal funding.

5.5.1(c) “Nonroad Engine” means an internal combustion engine (including the fuel
system) that is not used in a Motor Vehicle or a vehicle used solely for competition, or
that is not subject to standards promulgated under Section 7411 or Section 7521 of
Title 42 of the United States Code, except that this term shall apply to internal
combustion engines used to power generators, compressors or similar equipment used
in any construction program or project.

5.5.1(d) “Nonroad Vehicle” means a vehicle that is powered by a Nonroad Engine,
fifty (50) horsepower (HP) and greater, and that is not a Motor Vehicle or a vehicle
used solely for competition, which shall include, but not be limited to, excavators,
backhoes, cranes, compressors, generators, bulldozers, and similar equipment, except
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that this terms shall not apply to horticultural maintenance vehicles used for
landscaping purposes that are powered by a Nonroad Engine of sixty-five (65) HP or
less and that are not used in any construction program or project.

5.5.1(e) “Ultra Low Sulfur Diesel Fuel” means diesel fuel that has a sulfur content of
no more than fifteen parts per million (15 ppm).

5.5.2 Requirements. Contractors and Subcontractors are required to use only Ultra Low

Sulfur Diesel Fuel to power the diesel-powered Nonroad Vehicles with engine HP rating of
fifty (50) HP and above used on a Lower Manhattan Redevelopment Project and, where
practicable, to reduce the emission of pollutants by retrofitting such Nonroad Vehicles with
oxidation catalysts, particulate filters, or technology that achieves lowest particulate matter
emissions.

5.6  Pesticides. In accordance with Section 17-1209 of the Administrative Code, to the extent
that the Contractor or any Subcontractor applies pesticides to any property owned or leased by the
City, the Contractor, and any Subcontractor shall comply with Chapter 12 of the Administrative Code.

5.7 Waste Treatment, Storage, and Disposal Facilities and Transporters. In connection with the
Work, the Contractor and any Subcontractor shall use only those waste treatment, storage, and
disposal facilities and waste transporters that possess the requisite license, permit or other governmental
approval necessary to treat, store, dispose, or transport the waste, materials or hazardous substances.

5.8 Environmentally Preferable Purchasing. The Contractor shall ensure that products
purchased or leased by the Contractor or any Subcontractor for the Work that are not specified by the
City or are submitted as equivalents to a product specified by the City comply with the requirements of
the New York City Environmentally Preferable Purchasing Program contained in Chapter 11 of Title 43
of the RCNY, pursuant to Chapter 3 of Title 6 of the Administrative Code.

ARTICLE 6. INSPECTION

6.1 During the progress of the Work and up to the date of Final Acceptance, the Contractor shall
at all times afford the representatives of the City every reasonable, safe, and proper facility for inspecting
all Work done or being done at the Site and also for inspecting the manufacture or preparation of
materials and equipment at the place of such manufacture or preparation.

6.2 The Contractor's obligation hereunder shall include the uncovering or taking down of finished
Work and its restoration thereafter; provided, however, that the order to uncover, take down and restore
shall be in writing, and further provided that if Work thus exposed proves satisfactory, and if the
Contractor has complied with Article 6.1, such uncovering or taking down and restoration shall be
considered an item of Extra Work to be paid for in accordance with the provisions of Article 26. If the
Work thus exposed proves unsatisfactory, the City has no obligation to compensate the Contractor for
the uncovering, taking down or restoration.

6.3 Inspection and approval by the Commissioner, the Engineer, Project Manager, or Resident
Engineer, of finished Work or of Work being performed, or of materials and equipment at the place of
manufacture or preparation, shall not relieve the Contractor of its obligation to perform the Work in
strict accordance with the Contract. Finished or unfinished Work not found to be in strict accordance
with the Contract shall be replaced as directed by the Engineer, even though such Work may have been
previously approved and paid for. Such corrective Work is Contract Work and shall not be deemed
Extra Work.
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6.4 Rejected Work and materials shall be promptly taken down and removed from the Site, which
must at all times be kept in a reasonably clean and neat condition.

ARTICLE 7. PROTECTION OF WORK AND OF PERSONS
AND PROPERTY: NOTICES AND INDEMNIFICATION

7.1 During the performance of the Work and up to the date of Final Acceptance, the Contractor
shall be under an absolute obligation to protect the finished and unfinished Work against any damage,
loss, injury, theft and/or vandalism and in the event of such damage, loss, injury, theft and/or vandalism,
it shall promptly replace and/or repair such Work at the Contractor’s sole cost and expense, as directed
by the Resident Engineer. The obligation to deliver finished Work in strict accordance with the
Contract prior to Final Acceptance shall be absolute and shall not be affected by the Resident
Engineer's approval of, or failure to prohibit, the Means and Methods of Construction used by the
Contractor.

7.2 During the performance of the Work and up to the date of Final Acceptance, the Contractor
shall take all reasonable precautions to protect all persons and the property of the City and of others from
damage, loss or injury resulting from the Contractor's, and/or its Subcontractors’ operations under this
Contract. The Contractor's obligation to protect shall include the duty to provide, place or replace, and
adequately maintain at or about the Site suitable and sufficient protection such as lights, barricades, and
enclosures.

7.3 The Contractor shall comply with the notification requirements set forth below in the event of
any loss, damage or injury to Work, persons or property, or any accidents arising out of the operations of
the Contractor and/or its Subcontractors under this Contract.

7.3.1 The Contractor shall make a full and complete report in writing to the Resident
Engineer within three (3) Days after the occurrence.

7.3.2 The Contractor shall also send written notice of any such event to all insurance
carriers that issued potentially responsive policies (including commercial general liability
insurance carriers for events relating to the Contractor’s own employees) no later than
twenty (20) days after such event and again no later than twenty (20) days after the initiation
of any claim and/or action resulting therefrom. Such notice shall contain the following
information: the number of the insurance policy, the name of the Named Insured, the date
and location of the incident, and the identity of the persons injured or property damaged. For
any policy on which the City and/or the Engineer, Architect, or Project Manager are
Additional Insureds, such notice shall expressly specify that “this notice is being given on
behalf of the City of New York as Additional Insured, such other Additional Insureds, as
well as the Named Insured.”

7.3.2(a) Whenever such notice is sent under a policy on which the City is an
Additional Insured, the Contractor shall provide copies of the notice to the
Comptroller, the Commissioner and the City Corporation Counsel. The copy to the
Comptroller shall be sent to the Insurance Unit, NYC Comptroller’s Office, 1 Centre
Street — Room 1222, New York, New York, 10007. The copy to the Commissioner
shall be sent to the address set forth in Schedule A of the General Conditions. The
copy to the City Corporation Counsel shall be sent to Insurance Claims Specialist,
Affirmative Litigation Division, New York City Law Department, 100 Church Street,
New York, New York 10007.
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7.3.2(b) If the Contractor fails to provide any of the foregoing notices to any
appropriate insurance carrier(s) in a timely and complete manner, the Contractor
shall indemnify the City for all losses, judgments, settlements, and expenses,
including reasonable attorneys’ fees, arising from an insurer’s disclaimer of coverage
citing late notice by or on behalf of the City.

7.4 To the fullest extent permitted by law, the Contractor shall defend, indemnify, and hold the
City, its employees, and officials (the “Indemnitees”) harmless against any and all claims (including but
not limited to claims asserted by any employee of the Contractor and/or its Subcontractors) and costs
and expenses of whatever kind (including but not limited to payment or reimbursement of attorneys’ fees
and disbursements) allegedly arising out of or in any way related to the operations of the Contractor
and/or its Subcontractors in the performance of this Contract or from the Contractor’s and/or its
Subcontractors’ failure to comply with any of the provisions of this Contract or of the Law. Such costs
and expenses shall include all those incurred in defending the underlying claim and those incurred in
connection with the enforcement of this Article 7.4 by way of cross-claim, third-party claim, declaratory
action or otherwise. The parties expressly agree that the indemnification obligation hereunder
contemplates (1) full indemnity in the event of liability imposed against the Indemnitees without
negligence and solely by reason of statute, operation of Law or otherwise; and (2) partial indemnity in
the event of any actual negligence on the part of the Indemnitees either causing or contributing to the
underlying claim (in which case, indemnification will be limited to any liability imposed over and above
that percentage attributable to actual fault whether by statute, by operation of Law, or otherwise). Where
partial indemnity is provided hereunder, all costs and expenses shall be indemnified on a pro rata basis.

7.4.1 Indemnification under Article 7.4 or any other provision of the Contract shall operate
whether or not Contractor or its Subcontractors have placed and maintained the insurance
specified under Article 22.

7.5 The provisions of this Article 7 shall not be deemed to create any new right of action in favor of
third parties against the Contractor or the City.

CHAPTERIII
TIME PROVISIONS

ARTICLE 8. COMMENCEMENT AND PROSECUTION OF THE WORK

8.1 The Contractor shall commence the Work on the date specified in the Notice to Proceed or the
Order to Work. The time for performance of the Work under the Contract shall be computed from the
date specified in the Notice to Proceed or the Order to Work. TIME BEING OF THE ESSENCE to
the City, the Contractor shall thereafter prosecute the Work diligently, using such Means and Methods
of Construction as are in accord with Article 4 herein and as will assure its completion not later than the
date specified in this Contract, or on the date to which the time for completion may be extended.

ARTICLE 9. PROGRESS SCHEDULES

9.1 To enable the Work to be performed in an orderly and expeditious manner, the Contractor,
within fifteen (15) Days after the Notice to Proceed or Order to Work, unless otherwise directed by the
Engineer, shall submit to the Engineer a proposed progress schedule based on the Critical Path Method
in the form of a bar graph or in such other form as specified by the Engineer, and monthly cash flow
requirements, showing;
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9.1.1 The anticipated time of commencement and completion of each of the various
operations to be performed under this Contract; and

9.1.2 The sequence and interrelation of each of these operations with the others and with
those of other related contracts; and

9.1.3 The estimated time required for fabrication or delivery, or both, of all materials and
equipment required for the Work, including the anticipated time for obtaining required
approvals pursuant to Article 10; and

9.1.4 The estimated amount in dollars the Contractor will claim on a monthly basis.

9.2 The proposed schedule shall be revised as directed by the Engineer, until finally approved by
the Engineer, and after such approval, subject to the provisions of Article 11, shall be strictly adhered to
by the Contractor.

9.3 If the Contractor shall fail to adhere to the approved progress schedule, or to the schedule as
revised pursuant to Article 11, it shall promptly adopt such other or additional Means and Methods of
Construction, at its sole cost and expense, as will make up for the time lost and will assure completion
in accordance with the approved progress schedule. The approval by the City of a progress schedule
which is shorter than the time allotted under the Contract shall not create any liability for the City if the
approved progress schedule is not met.

9.4 The Contractor will not receive any payments until the proposed progress schedule is
submitted.

ARTICLE 10. REQUESTS FOR INFORMATION OR APPROVAL

10.1 From time to time as the Work progresses and in the sequence indicated by the approved
progress schedule, the Contractor shall submit to the Engineer a specific request in writing for each item
of information or approval required by the Contractor. These requests shall state the latest date upon
which the information or approval is actually required by the Contractor, and shall be submitted in a
reasonable time in advance thereof to provide the Engineer a sufficient time to act upon such
submissions, or any necessary re-submissions thereof.

10.2 The Contractor shall not have any right to an extension of time on account of delays due to
the Contractor's failure to submit requests for the required information or the required approval in
accordance with the above requirements.

ARTICLE 11. NOTICE OF CONDITIONS CAUSING DELAY AND
DOCUMENTATION OF DAMAGES CAUSED BY DELAY

11.1 After the commencement of any condition which is causing or may cause a delay in
completion of the Work, including conditions for which the Contractor may be entitled to an extension
of time, the following notifications and submittals are required:

11.1.1° Within seven (7) Days after the commencement of such condition, the Contractor
must notify the Engineer in writing of the existence, nature and effect of such condition
upon the approved progress schedule and the Work, and must state why and in what
respects, if any, the condition is causing or may cause a delay.
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11.1.2 If the Contractor shall claim to be sustaining damages for delay as provided for in
this Article 11, within forty-five (45) Days from the time such damages are first incurred,
and every thirty (30) Days thereafter for as long as such damages are being incurred, the
Contractor shall submit to the Commissioner verified written statements of the details and
the amounts of such damages, together with documentary evidence of such damages,
(“statement of delay damages™) as further detailed in Article 11.6. The Contractor may
submit any of the above statements within such additional time as may be granted by the
Commissioner in writing upon written request therefor. On failure of the Contractor to
strictly comply with all of the foregoing provisions, such claims shall be deemed waived and
no right to recover on such claims shall exist. Damages that the Contractor may claim in
any action arising under or by reason of this Contract shall not be different from or in
excess of the statements made and documentation provided pursuant to this Article 11.

11.1.3Within 60 days of submission of the final verified statement of claims pursuant to
Article 44, the Commissioner shall make a determination as to whether a compensable
delay has occurred and, if so, the amount of compensation due the Contractor.
Notwithstanding the above, the Commissioner may make a determination as to whether a
compensable delay has occurred at any time after the Contractor’s first submission of a
statement of delay damages provided, however, that the amount of compensation due to the
Contractor will not be determined until the Commissioner determines that the Werk is
delayed after the date set for substantial completion.

11.2 Failure of the Contractor to strictly comply with the requirements of Article 11.1.1 may, in the
discretion of the Commissioner, be deemed sufficient cause to deny any extension of time on account of
delay arising out of such condition. Failure of the Contracter to strictly comply with the requirements of
Articles 11.1.1 and 11.1.2 shall be deemed a conclusive waiver by the Contractor of any and all claims
for damages for delay arising from such condition and no right to recover on such claims shall exist.

11.3 When appropriate and directed by the Engineer, the progress schedule shall be revised by
the Contractor until finally approved by the Engineer. The revised progress schedule must be strictly
adhered to by the Contractor.

11.4 Compensable Delays

11.4.1 The Contractor agrees to make claim only for additional costs attributable to delay
in the performance of this Contract necessarily extending the time for completion of the
Work or resulting from acceleration directed by the Commissioner and required to
maintain the Project schedule, occasioned solely by any act or omission to act of the City
listed below. The Contractor also agrees that delay from any other cause shall be
compensated, if at all, solely by an extension of time to complete the performance of the
Work.

11.4.1.1 The failure of the City to take reasonable measures to coordinate and
progress the Work, except that the City shall not be responsible for the
Contractor’s obligation to coordinate and progress the Work of its
Subcontractors.

11.4.1.2 Extended delays attributable to the City in the review or issuance of
change orders, in shop drawing reviews and approvals or as a result of
the cumulative impact of multiple change orders, which have a verifiable
impact on Project costs.

11.4.1.3 The unavailability of the Site for an extended period of time that
significantly affects the scheduled completion of the Contract.
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11.4.1.4 The issuance by the Engineer of a stop work order relative to a

substantial portion of the Work for a period exceeding thirty (30) Days,
~ that was not brought about through any action or omission of the

Contractor.

11.4.1.5 Differing site conditions that were neither known nor reasonably
ascertainable on a pre-bid inspection of the Site or review of the bid
documents or other publicly available sources, and that are not ordinarily
encountered in the Project’s geographical area or neighborhood or in the
type of Work to be performed.

11.4.1.6 Delays caused by the City’s bad faith or its willful, malicious, or grossly
negligent conduct;

11.4.1.7 Delays not contemplated by the parties;

11.4.1.8 Delays so unreasonable that they constitute an intentional abandonment
of the Contract by the City; and

11.4.1.9 Delays resulting from the City’s breach of a fundamental obligation of
the Contract.

11.4.2 No claim may be made for any alleged delay in Substantial Completion of the
Work by a date earlier than the date of Substantial Completion provided for in Schedule A
unless there is a provision in the Contract providing for additional compensation for early
completion. No claim may be made for any alleged delay in Substantial Completion of the
Work if the work is substantially completed by the date of Substantial Completion
provided for in Schedule A unless acceleration has been directed by the Commissioner to
meet the date of Substantial Completion set forth in Schedule A.

11.4.3 The provisions of this Article 11 apply only to claims for additional costs attributable
to delay and do not preclude determinations by the Commissioner allowing reimbursements
for additional costs for Extra Work pursuant to Articles 25 and 26 of this Contract. To the
extent that any cost attributable to delay is reimbursed as part of a change order, no
additional claim for compensation under this Article 11 shall be allowed.

11.5 Non-Compensable Delays. The Contractor agrees to make no claim for, and is deemed to
have included in its bid prices for the various items of the Contract, the extra/additional costs attributable
to any delays caused by or attributable to the items set forth below. For such items, the Contractor shall
be compensated, if at all, solely by an extension of time to complete the performance of the Work, in
accordance with the provisions of Article 13. Such extensions of time will be granted, if at all, pursuant to
the grounds set forth in Article 13.3.

11.5.1 The acts or omissions of any third parties, including but not limited to Other
Contractors, public/ governmental bodies (other than City Agencies), utilities or private
enterprises, who are disclosed in the Contract Documents or are ordinarily encountered or
generally recognized as related to the Work;

11.5.2 Any situation which was within the contemplation of the parties at the time of
entering into the Contract, including any delay indicated or disclosed in the Contract
Documents or generally recognized as related to the nature of the Work, and/or the
existence of any facility or appurtenance owned, operated or maintained by any third party,
as indicated or disclosed in the Contract Documents or ordinarily encountered or generally
recognized as related to the nature of the Work;

11.5.3 Restraining orders, injunctions or judgments issued by a court which were caused by
a Contractor’s submission, action or inaction or by a Contractor’s Means and Methods of
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Construction, or by third parties, unless such order, injunction or judgment was the result of
an action or omission by the City;

11.5.4 Any labor boycott, strike, picketing, lockout or similar situation;

11.5.5 Any shortages of supplies or materials, or unavailability of equipment, required by
the Contract Work;

11.5.6 Climatic conditions, storms, floods, droughts, tidal waves, fires, hurricanes,
earthquakes, landslides or other catastrophes or acts of God, or acts of war or of the public
enemy or terrorist acts, including the City’s reasonable responses thereto; and

11.5.7 Extra Work which does not significantly affect the overall completion of the
Contract, reasonable delays in the review or issuance of change orders or field orders and/or
in shop drawing reviews or approvals.

11.6 Required Content of Submission of Statement of Delay Damages

11.6.1 In the verified written statement of delay damages required by Article 11.1.2, the
following information shall be provided by the Contractor:

11.6.1.1 For each delay, the start and end dates of the claimed periods of delay
and, in addition, a description ‘of the operations that were delayed, an
explanation of how they were delayed, and the reasons for the delay,
including identifying the applicable act or omission of the City listed in
Article 11.4.

11.6.1.2 A detailed factual statement of the claim providing all necessary dates,
locations and items of Work affected by the claim.

11.6.1.3 The amount of additional compensation sought and a breakdown of that
amount into categories as described in Article 26.2, subject to the
limitations set forth in Article 11.7.

11.6.1.4 Any additional information requested by the Commissioner.

11.7 Recoverable Costs

11.7.1 Delay damages may be recoverable for the following costs actually and
necessarily incurred in the performance of the Work:

11.7.1.1 Direct labor, including payroll taxes (subject to statutory wage caps) and
supplemental benefits, based on time and materials records; -

11.7.1.2 Necessary materials (including transportation to the Site), based on time
and material records;

11.7.1.3 Reasonable rental value of necessary plant and equipment other than
small tools, plus fuel/energy costs according to the applicable formula set
forth in Articles 26.2.4 and/or 26.2.8, based on time and material records;

11.7.1.4 Insurance and bond costs;

11.7.1.5 Extended field office costs;

11.7.1.6 Extended Site overhead; and

11.7.1.7 Extended home office overhead.

11.7.2 Recoverable Subcontractor Costs. When the Work is performed by a
Subcontractor, the Contractor may be paid the actual and necessary costs of such
subcontracted Work as outlined above in Articles 11.7.1.1 through 11.7.1.6, and an
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additional overhead of five (5%) percent of the costs outlined in Articles 11.7.1.1 through
11.7.1.3.

. 11.7.3 Non-Recoverable Costs. The parties agree that the City will have no liability for
the following items and the Contractor agrees it shall make no claim for the following
items:

11.7.3.1Profit, or loss of anticipated or unanticipated profit;

11.7.3.2Consequential damages, including but not limited to interest on monies
in dispute, including interest which is paid on such monies, loss of
bonding capacity, bidding opportunities, or interest in investment, or any
resulting insolvency;

11.7.3.3 Indirect costs or expenses of any nature;

11.7.3.4 Direct or indirect costs attributable to performance of Work where the
Contractor, because of situations or conditions within its control, has
not progressed the Work in a satisfactory manner; and

11.7.3.5 Attorneys’ fees and dispute and claims preparation expenses.

11.8 Determinations under this Article 11 are not subject to the jurisdiction of the Contract
Dispute Resolution Board pursuant to the dispute resolution process set forth in Article 27.

11.9 If the parties agree, pursuant to Article 11.1.3 above, that a compensable delay has
occurred and agree on the amount of compensation, payment may be made pursuant to a
written change order. Payment pursuant to such change order is subject to pre-audit by the
Engineering Audit Officer, and may be post-audited by the Comptroller and/or the
Agency.

ARTICLE 12. COORDINATION WITH OTHER CONTRACTORS

12.1 During the progress of the Work, Other Contractors may be engaged in performing other
work or may be awarded other conmtracts for additional work on this Project. In that event, the
Contractor shall coordinate the Work to be done hereunder with the work of such Other Contractors
and the Contractor shall fully cooperate with such Other Contractors and carefully fit its own Work to
that provided under other contracts as may be directed by the Engineer. The Contractor shall not
commit or permit any act which will interfere with the performance of work by any Other Contractors.

12.2 If the Engineer determines that the Contractor is failing to coordinate its Work with the work
of Other Contractors as the Engineer has directed, then the Commissioner shall have the right to
withhold any payments otherwise due hereunder until the Contractor completely complies with the
Engineer's directions.

12.3 The Contractor shall notify the Engineer in writing if any Other Contractor on this Project
is failing to coordinate its work with the Work of this Contract. If the Engineer finds such charges to be
true, the Engineer shall promptly issue such directions to the Other Contractor with respect thereto as
the situation may require. The City shall not, however, be liable for any damages suffered by any Other
Contractor's failure to coordinate its work with the Work of this Contract or by reason of the Other
Contractor's failure to promptly comply with the directions so issued by the Engineer, or by reason of
any Other Contractor's default in performance, it being understood that the City does not guarantee the

‘ responsibility or continued efficiency of any contractor. The Contractor agrees to make no claim against
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the City for any damages relating to or arising out of any directions issued by the Engineer pursuant to
this Article 12 (including but not limited to the failure of any Other Contractor to comply or promptly
comply with such directions), or the failure of the Engineer to issue any directions, or the failure of any
Other Contractor to coordinate its work, or the default in performance of any Other Contractor.

124 The Contractor shall indemnify and hold the City harmless from any and all claims or
judgments for damages and from costs and expenses to which the City may be subjected or which it may
suffer or incur by reason of the Contractor's failure to comply with the Engineer's directions promptly;
and the Comptroller shall have the right to exercise the powers reserved in Article 23 with respect to any
claims which may be made for damages due to the Contractor's failure to comply with the Engineer's
directions promptly. Insofar as the facts and Law relating to any claim would preclude the City from
being completely indemnified by the Contractor, the City shall be partially indemnified by the
Contractor to the fullest extent provided by Law.

12.5 Should the Contractor sustain any damage through any act or omission of any Other
Contractor having a contract with the City for the performance of work upon the Site or of work which
may be necessary to be performed for the proper prosecution of the Work to be performed hereunder, or
through any act or omission of a subcontractor of such Other Contractor, the Contractor shall have no
claim against the City for such damage, but shall have a right to recover such damage from the Other
Contractor under the provision similar to the following provisions which apply to this Contract and
have been or will be inserted in the contracts with such Other Contractors:

12.5.1 Should any Other Contractor having or who shall hereafter have a contract with the
City for the performance of work upon the Site sustain any damage through any act or
omission of the Contractor hereunder or through any act or omission of any Subcontractor
of the Contractor, the Contractor agrees to reimburse such Other Contractor for all such
damages and to defend at its own expense any action based upon such claim and if any
judgment or claim (even if the allegations of the action are without merit) against the City
shall be allowed the Contractor shall pay or satisfy such judgment or claim and pay all
costs and expenses in connection therewith and agrees to indemnify and hold the City
harmless from all such claims. Insofar as the facts and Law relating to any claim would
preclude the City from being completely indemnified by the Contractor, the City shall be
partially indemnified by the Contractor to the fullest extent provided by Law.

12.6 The City's right to indemnification hereunder shall in no way be diminished, waived or
discharged by its recourse to assessment of liquidated damages as provided in Article 15, or by the
exercise of any other remedy provided for by Contract or by Law.

ARTICLE 13. EXTENSION OF TIME FOR PERFORMANCE

13.1 If performance by the Contractor is delayed for a reason set forth in Article 13.3, the
Contractor may be allowed a reasonable extension of time in conformance with this Article 13 and the
PPB Rules.

13.2 Any extension of time may be granted only by the ACCO or by the Board for the Extension of
Time (hereafter "Board") (as set forth below) upon written application by the Contractor.

13.3 Grounds for Extension: If such application is made, the Contractor shall be entitled to an
extension of time for delay in completion of the Work caused solely:

13.3.1 By the acts or omissions of the City, its officials, agents or employees; or
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‘ 13.3.2 By the act or omissions of Other Contractors on this Project; or

13.3.3 By supervening conditions entirely beyond the control of either party hereto (such
as, but not limited to, acts of God or the public enemy, excessive inclement weather, war or
other national emergency making performance temporarily impossible or illegal, or strikes
or labor disputes not brought about by any act or omission of the Contractor).

13.3.4 The Contractor shall, however, be entitled to an extension of time for such causes
only for the number of Days of delay which the ACCO or the Board may determine to be
due solely to such causes, and then only if the Contractor shall have strictly complied with
all of the requirements of Articles 9 and 10. :

13.4 The Contractor shall not be entitled to receive a separate extension of time for each of several
causes of delay operating concurrently, but, if at all, only for the actual period of delay in completion of
the Work as determined by the ACCO or the Board, irrespective of the number of causes contributing to
produce such delay. If one of several causes of delay operating concurrently results from any act, fault or
omission of the Contractor or of its Subcontractors or Materialmen, and would of itself (irrespective
of the concurrent causes) have delayed the Werk, no extension of time will be allowed for the period of
delay resulting from such act, fault or omission.

13.5 The determination made by the ACCO or the Board on an application for an extension of time
shall be binding and conclusive on the Contractor.

13.6 The ACCO or the Board acting entirely within their discretion may grant an application for an
extension of time for causes of delay other than those herein referred.

. 13.7 Permitting the Contractor to continue with the Work after the time fixed for its completion
has expired, or after the time to which such completion may have been extended has expired, or the
making of any payment to the Contractor after such time, shall in no way operate as a waiver on the part
of the City of any of its rights under this Contract.

13.8 Application for Extension of Time:

13.8.1 Before the Contractor's time extension request will be considered, the Contractor
shall notify the ACCO of the condition which allegedly has caused or is causing the delay,
and shall submit a written application to the ACCO identifying:

13.8.1(a) The Contractor; the registration number; and Project description;

13.8.1(b) Liquidated damage assessment rate, as specified in the Contract;

13.8.1(c) Original total bid price;

13.8.1(d) The original Contract start date and completion date;

13.8.1(e) Any previous time extensions granted (number and duration); and

13.8.1(f) The extension of time requested.

13.8.2 In addition, the application for extension of time shall set forth in detail:

. 13.8.2(a) The nature of each alleged cause of delay in completing the Work;
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13.8.2(b) The date upon which each such cause of delay began and ended and the
number of Days attributable to each such cause; ’
13.8.2(c) A statement that the Contractor waives all claims except for those

delineated in the application, and the particulars of any claims which the Contractor

does not agree to waive. For time extensions for Substantial Completion and final

completion payments, the application shall include a detailed statement of the dollar

amounts of each element of claim item reserved; and

13.8.2(d) A statement indicating the Contractor's understanding that the time
extension is granted only for purposes of permitting continuation of Contract
performance and payment for Work performed and that the City retains its right to
conduct an investigation and assess liquidated damages as appropriate in the future.

13.9 Analysis and Abproval of Time Extensions:

13.9.1 For time extensions for partial payments, a written determination shall be made by
the ACCO who may, for good and sufficient cause, extend the time for the performance of
the Contract as follows:

13.9.1(a) If the Work is to be completed within six (6) months, the time for
performance may be extended for sixty (60) Days;

. 13.9.1(b) If the Work is to be completed within less than one (1) year but more than
six (6) months, an extension of ninety (90) Days may be granted;

13.9.1(c) If the Contract period exceeds one (1) year, besides the extension granted ) ‘
in Article 13.9.1(b), an additional thirty (30) Days may be granted for each multiple
of six (6) months involved beyond the one (1) year period; or

13.9.1(d) If exceptional circumstances exist, the ACCO may extend the time for
performance beyond the extensions in Articles 13.9.1(a), 13.9.1(b), and 13.9.1(c). In
that event, the ACCO shall file with the Mayor's Office of Contract Services a written
explanation of the exceptional circumstances.

13.9.2 For extensions of time for Substantial Completion and final completion payments,
the Engineer, in consultation with the ACCO, shall prepare a written analysis of the delay
(including a preliminary determination of the causes of delay, the beginning and end dates
for each such cause of delay, and whether the delays are excusable under the terms of this
Contract). The report shall be subject to review by and approval of the Board, which shall
have authority to question its analysis and determinations and request additional facts or
documentation. The report as reviewed and made final by the Board shall be made a part of
the Agency contract file. Neither the report itself nor anything contained therein shall
operate as a waiver or release of any claim the City may have against the Contractor for
either actual or liquidated damages.

13.9.3 Approval Mechanism for Time Extensions for Substantial Completion or Final
Completion Payments: An extension shall be granted only with the approval of the Board
which is comprised of the ACCO of the Agency, the City Corporation Counsel, and the
Comptroller, or their authorized representatives.
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13.9.4 Neither the granting of any application for an extension of time to the Contractor or
any Other Contractor on this Project nor the papers, records or reports related to any
application for or grant of an extension of time or determination related thereto shall be
referred to or offered in evidence by the Comtractor or its attorneys in any action or
proceeding.

13.10 No Damage for Delay: The Contractor agrees to make no claim for damages for delay in the
performance of this Contract occasioned by any act or omission to act of the City or any of its
representatives, except as provided for in Article 11.

ARTICLE 14. COMPLETION AND FINAL ACCEPTANCE OF THE WORK

14.1 Date for Substantial Completion:' The Contractor shall substantially complete the Work
within the time fixed in Schedule A of the General Conditions, or within the time to which such
Substantial Completion may be extended.

14.2 Determining the Date of Substantial Completion: The Work will be deemed to be
substantially complete when the two conditions set forth below have been met.

14.2.1 Inspection: The Engineer has inspected the Work and has made a written
determination that it is substantially complete.

14.2.2 Approval of Final Approved Punch List and Date for Final Acceptance:
Following inspection of the Work, the Engineer shall furnish the Contractor with a final
punch list, specifying all items of Work to be completed and proposing dates for the
completion of each specified item of Work. The Contractor shall then submit in writing to
the Engineer within ten (10) Days of the Engineer furnishing the final punch list either
acceptance of the dates or proposed alternative dates for the completion of each specified
item of Work. If the Contractor proposes alternative dates, then, within a reasonable time
after receipt, the Engineer, in a written notification to the Contractor, shall approve the
Contractor's completion dates or, if they are unable to agree, the Engineer shall establish
dates for the completion of each item of Werk. If the Contractor neither accepts the dates
nor proposes alternative dates within ten (10) Days, the schedule proposed by the Engineer
shall be deemed accepted. The latest completion date specified shall be the date for Final
Acceptance of the Work.

14.3 Date of Substantial Completion. The date of approval of the Final Approved Punch List,
shall be the date of Substantial Completion. The date of approval of the Final Approved Punch List
shall be either (a) if the Contractor approves the final punch list and proposed dates for completion
furnished by the Engineer, the date of the Contractor’s approval; or (b) if the Contractor neither
accepts the dates nor proposes alternative dates, ten (10) Days after the Engineer furnishes the
Contractor with a final punch list and proposed dates for completion; or (c) if the Contractor proposes
alternative dates, the date that the Engineer sends written notification to the Contractor either approving
the Contractor’s proposed alternative dates or establishing dates for the completion for each item of
Work.

14.4 Determining the Date of Final Acceptance: The Work will be accepted as final and complete
as of the date of the Engineer's inspection if, upon such inspection, the Engineer finds that all items on
the Final Approved Punch List are complete and no further Work remains to be done. The
Commissioner will then issue a written determination of Final Acceptance.
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14.5 Request for Inspection: Inspection of the Work by the Engineer for the purpose of
Substantial Completion or Final Acceptance shall be made within ten (10) Days after receipt of the
Contractor's written request therefor.

14.6 Request for Re-inspection: If upon inspection for the purpose of Substantial Completion or
Final Acceptance, the Engineer determines that there are items of Work still to be performed, the
Contractor shall promptly perform them and then request a re-inspection. If upon re-inspection, the
Engineer determines that the Work is substantially complete or finally accepted, the date of such re-
inspection shall be the date of Substantial Completion or Final Acceptance. Re-inspection by the
Engineer shall be made within ten (10) Days after receipt of the Contractor's written request therefor.

14.7 Initiation of Inspection by the Engineer: If the Contractor does not request inspection or re-
inspection of the Work for the purpose of Substantial Completion or Final Acceptance, the Engineer
may initiate such inspection or re-inspection.

ARTICLE 15. LIQUIDATED DAMAGES

15.1 In the event the Contractor fails to substantially complete the Work within the time fixed for
such Substantial Completion in Schedule A of the General Conditions, plus authorized time extensions,
or if the Contractor, in the sole determination of the Commissioner, has abandoned the Work, the
Contractor shall pay to the City the sum fixed in Schedule A of the General Conditions, for each and
every Day that the time consumed in substantially completing the Work exceeds the time allowed
therefor; which said sum, in view of the difficulty of accurately ascertaining the loss which the City will
suffer by reason of delay in the Substantial Completion of the Work hereunder, is hereby fixed and
agreed as the liquidated damages that the City will suffer by reason of such delay, and not as a penalty.
This Article 15 shall also apply to the Contractor whether or not the Contractor is defaulted pursuant to
Chapter X of this Contract. Neither the failure to assess liquidated damages nor the granting of any time
extension shall operate as a waiver or release of any claim the City may have against the Contractor for
either actual or liquidated damages.

15.2 Liquidated damages received hereunder are not intended to be nor shall they be treated as
either a partial or full waiver or discharge of the City's right to indemnification, or the Contractor's
obligation to indemnify the City, or to any other remedy provided for in this Contract or by Law.

15.3 The Commissioner may deduct and retain out of the monies which may become due
hereunder, the amount of any such liquidated damages; and in case the amount which may become due
hereunder shall be less than the amount of liquidated damages suffered by the City, the Contractor shall
be liable to pay the difference.

ARTICLE 16. OCCUPATION OR USE PRIOR TO COMPLETION

16.1 Unless otherwise provided for in the Specifications, the Commissioner may take over, use,
occupy or operate any part of the Work at any time prior to Final Acceptance, upon written notification
to the Contractor. The Engineer shall inspect the part of the Work to be taken over, used, occupied, or
operated, and will furnish the Contractor with a written statement of the Work, if any, which remains to
be performed on such part. The Contractor shall not object to, nor interfere with, the Commissioner's
decision to exercise the rights granted by Article 16. In the event the Commissioner takes over, uses,
occupies, or operates any part of the Work:

16.1.1 the Engineer shall issue a written determination of Substantial Completion with
respect to such part of the Work;
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16.1.2 the Contractor shall be relieved of its absolute obligation to protect such part of the
unfinished Work in accordance with Article 7;

16.1.3 the Contractor's guarantee on such part of the Work shall begin on the date of such
use by the City; and;

16.1.4 the Contractor shall be entitled to a return of so much of the amount retained in
accordance with Article 21 as it relates to such part of the Work, except so much thereof as
may be retained under Articles 24 and 44.

: CHAPTERIV
SUBCONTRACTS AND ASSIGNMENTS

ARTICLE 17. SUBCONTRACTS

17.1 The Contractor shall not make subcontracts totaling an amount more than the percentage of
the total Contract price fixed in Schedule A of the General Conditions, without prior written permission
from the Commissioner. All subcontracts made by the Contracter shall be in writing. No Work may be
performed by a Subcontracter prior to the Contractor entering into a written subcontract with the
Subcontractor and complying with the provisions of this Article 17.

17.2 Before making any subcontracts, the Contractor shall submit a writien statement to the
Commissioner giving the name and address of the proposed Subcontractor; the portion of the Work
and materials which it is to perform and furnish; the cost of the subcontract; the VENDEX questionnaire
if required; the proposed subcontract if requested by the Commissioner; and any other information
tending to prove that the proposed Subcontractor has the necessary facilities, skill, integrity, past
experience, and financial resources to perform the Work in accordance with the terms and conditions of
this Contract.

17.3 In addition to the requirements in Article 17.2, Contractor is required to list the
Subcontractor in the web based Subcontractor Reporting System through the City's Payee Information
Portal (PIP), available at www.nvc.gov/pip.! For each Subcontractor listed, Contractor is required to
provide the following information: maximum contract value, description of Subcontractor’s Work, start
and end date of the subcontract and identification of the Subcontractor’s industry. Thereafier,
Contractor will be required to report in the system the payments made to each Subcontractor within 30
days of making the payment. If any of the required information changes throughout the Term of the
Contract, Contractor will be required to revise the information in the system.

Failure of the Contractor to list a Subcontractor and/or to report Subcontractor payments in a
timely fashion may result in the Commissioner declaring the Contractor in default of the Contract and
will subject Contractor to liquidated damages in the amount of $100 per day for each day that the
Contractor fails to identify a Subcontractor along with the required information about the
Subcontractor and/or fails to report payments to a Subecontractor, beyond the time frames set forth
herein or in the notice from the City. Article 15 shall govern the issue of liquidated damages.

' In order to use the new system, a PIP account will be required. Detailed instructions on creating a PIP
account and using the new system are also available at www.nyc.gov/pip. Additional assistance with PIP
may be obtained by emailing the Financial Information Services Agency Help Desk at pip@fisa.nyc.gov.
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17.4 If an approved Subcontractor elects to subcontract any portion of its subcontract, the proposed
sub-subcontract shall be submitted in the same manner as directed above.

17.5 The Commissioner will notify the Contractor in writing whether the proposed
Subcontractor is approved. If the proposed Subcontractor is not approved, the Contractor may submit

another proposed Subcontractor unless the Contractor decides to do the Work. No Subcontractor

shall be permitted to enter or perform any work on the Site unless approved.

17.6 Before entering into any subcontract hereunder, the Contractor shall provide the proposed

Subcontractor with a complete copy of this document and inform the proposed Subcontractor fully and

completely of all provisions and requirements of this Contract relating either directly or indirectly to the
Work to be performed and the materials to be furnished under such subcontract, and every such
Subcontractor shall expressly stipulate that all labor performed and materials furnished by the
Subcontractor shall strictly comply with the requirements of this Contract.

17.7 Documents given to a prospective Subcontractor for the purpose of soliciting the
Subcontractor's bid shall include either a copy of the bid cover or a separate information sheet setting
forth the Project name, the Contract number (if available), the Agency (as noted in Article 2.1.6), and
the Project's location.

17.8 The Commissioner's approval of a Subcontractor shall not relieve the Contractor of any of
its responsibilities, duties, and liabilities hereunder. The Contractor shall be solely responsible to the
City for the acts or defaults of its Subcontractor and of such Subcontractor's officers, agents, and
employees, each of whom shall, for this purpose, be deemed to be the agent or employee of the
Contractor to the extent of its subcontract.

17.9 If the Subcontractor fails to maintain the necessary facilities, skill, integrity, past experience,
and financial resources (other than due to the Contractor’s failure to make payments where required) to
perform the Work in accordance with the terms and conditions of this Contract, the Contractor shall
promptly notify the Commissioner and replace such Subcontractor with a newly approved
Subcontractor in accordance with this Article 17.

17.10 The Contractor shall be responsible for ensuring that all Subcontractors performing Work
at the Site maintain all insurance required by Law.

17.11 The Contractor shall promptly, upon request, file with the Engineer a conformed copy of the
subcontract and its cost. The subcontract shall provide the following:

17.11.1 Payment to Subcontractors: The agreement between the Contractor and its
Subcontractor shall contain the same terms and conditions as to method of payment for
Work, labor, and materials, and as to retained percentages, as are contained in this
Contract.

17.11.2 Prevailing Rate of Wages: The agreement between the Contractor and its
Subcontractor shall include the prevailing wage rates and supplemental benefits to be paid
in accordance with Labor Law Section 220.

17.11.3 Section 6-123 of the Administrative Code: Pursuant to the requirements of Section
6-123 of the Administrative Code, every agreement between the Contractor and a
Subcontractor in excess of fifty thousand ($50,000) dollars shall include a provision that
the Subcontractor shall not engage in any unlawful discriminatory practice as defined in
Title VIII of the Administrative Code (Section 8-101 ef seq.).
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17.11.4 All requirements required pursuant to federal and/or state grant agreement(s), if
applicable to the Work.

17.12 The Commissioner may deduct from the amounts certified under this Contract to be due to
the Contractor, the sum or sums due and owing from the Contractor to the Subcontractors according
to the terms of the said subcontracts, and in case of dispute between the Contractor and its
Subcontractor, or Subcontractors, as to the amount due and owing, the Commissioner may deduct and
withhold from the amounts certified under this Contract to be due to the Contractor such sum or sums
as may be claimed by such Subcontractor, or Subcontractors, in a sworn affidavit, to be due and owing
until such time as such claim or claims shall have been finally resolved.

17.13 On contracts where performance bonds and payment bonds are executed, the Contractor -
shall include on each requisition for payment the following data: Subcontractor's name, value of the
subcontract, total amount previously paid to Subcontractor for Work previously requisitioned, and the
amount, including retainage, to be paid to the Subconfractor for Work included in the requisition.

17.14 On Contracts where performance bonds and payment bonds are not executed, the
Contractor shall include with each requisition for payment submitted hereunder, a signed statement from
each and every Subcontractor and/or Materialman for whom payment is requested in such requisition.
Such signed statement shall be on the letterhead of the Subcontractor and/or Materialman for whom
payment is requested and shall (i) verify that such Subcontractor and/or Materialman has been paid in
full for all Work performed and/or material supplied to date, exclusive of any amount retained and any
amount included on the current requisition, and (ii) state the total amount of retainage to date, exclusive
of any amount retained on the current requisition.

ARTICLE 18. ASSIGNMENTS

18.1 The Contractor shall not assign, transfer, convey or otherwise dispose of this Contract, or the
right to execute it, or the right, title or interest in or to it or any part thereof, or assign, by power of
attorney or otherwise any of the monies due or to become due under this Contract, unless the previous
written consent of the Commissioner shall first be obtained thereto, and the giving of any such consent to
a particular assignment shall not dispense with the necessity of such consent to any further or other
assignments.

18.2 Such assignment, transfer, conveyance or other disposition of this Contract shall not be valid
until filed in the office of the Commissioner and the Comptroller, with the written consent of the
Commissioner endorsed thereon or attached thereto.

18.3 Failure to obtain the previous written consent of the Commissioner to such an assignment,
transfer, conveyance or other disposition, may result in the revocation and annulment of this Contract.
The City shall thereupon be relieved and discharged from any further liability to the Contractor, its
assignees, transferees or sublessees, who shall forfeit and lose all monies therefor earned under the
Contract, except so much as may be required to pay the Contractor's employees.

18.4 The provisions of this clause shall not hinder, prevent, or affect an assignment by the
Contractor for the benefit of its creditors made pursuant to the Laws of the State of New York.

18.5 This Contract may be assigned by the City to any corporation, agency or instrumentality
having authority fo accept such assignment.
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CHAPTER V
CONTRACTOR'S SECURITY AND GUARANTEE

ARTICLE 19. SECURITY DEPOSIT

19.1 If performance and payment bonds are required, the City shall retain the bid security to ensure
that the successful bidder executes the Contract and furnishes the required payment and performance
security within ten (10) Days after notice of the award of the Contract. If the successful bidder fails to
execute the Contract and furnish the required payment and performance security, the City shall retain
such bid security as set forth in the Information for Bidders. If the successful bidder executes the
Contract and furnishes the required payment and performance security, the City shall return the bid
security within a reasonable time after the furnishing of such bonds and execution of the Contract by the

City.

19.2 If performance and payment bonds are not required, the bid security shall be retained by the
City as security for the Contractor's faithful performance of the Contract. If partial payments are
provided, the bid security will be returned to the Contractor after the sum retained under Article 21
equals the amount of the bid security, subject ta other provisions of this Contract. If partial payments are
not provided, the bid security will be released when final payment is certified by the City for payment.

19.3 If the Contractor is declared in default under Article 48 prior to the return of the deposit, or if
any claim is made such as referred to in Article 23, the amount of such deposit, or so much thereof as the
Comptroller may deem necessary, may be retained and then applied by the Comptroller:

19.3.1 To compensate the City for any expense, loss or damage suffered or incurred by
reason of or resulting from such default, including the cost of re-letting and liquidated
damages; or

19.3.2 To indemnify the City against any and all claims.

ARTICLE 20. PAYMENT GUARANTEE

20.1 On Contracts where one hundred (100%) percent performance bonds and payment bonds are
executed, this Article 20 does not apply.

20.2 In the event the terms of this Contract do not require the Contractor to provide a payment
bond or where the Contract does not requite a payment bond for one hundred (100%) percent of the
Contract price, the City shall, in accordance with the terms of this Article 20, guarantee payment of all
lawful claims for:

20.2.1 Wages and compensation for labor performed and/or services rendered; and

20.2.2 Materials, equipment, and supplies provided, whether incorporated into the Work or
not, when demands have been filed with the City as provided hereinafter by any person,
firm, or corporation which furnished labor, material, equipment, supplies, or any
combination thereof, in connection with the Work performed hereunder (hereinafter referred
to as the "beneficiary") at the direction of the City or the Contractor.

20.3 The provisions of Article 20.2 are subject to the following limitations and conditions:
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20.3.1 If the Contractor provides a payment bond for a value that is less than one hundred
(100%) percent of the value of the Contract Work, the payment bond provided by the
Contractor shall be primary (and non-contributing) to the payment guarantee provided
under this Article 20.

20.3.2 The guarantee is made for the benefit of all beneficiaries as defined in Article 20.2
provided that those beneficiaries strictly adhere to the terms and conditions of Article 20.3.4
and 20.3.5.

20.3.3 Nothing in this Article 20 shall prevent a beneficiary providing labor, services or
material for the Work from suing the Contractor for any amounts due and owing the
beneficiary by the Contractor.

20.3.4 Every person who has furnished labor or material, to the Contractor or to a
Subcontractor of the Contractor, in the prosecution of the Work and who has not been
paid in full therefor before the expiration of a period of ninety (90) Days after the date on
which the last of the labor was performed or material was furnished by him/her for which
the claim is made, shall have the right to sue on this payment guarantee in his/her own name
for the amount, or the balance thereof, unpaid at the time of commencement of the action;
provided, however, that a person having a direct contractual relationship with a
Subcontractor of the Contractor but no contractual relationship express or implied with
the Contractor shall not have a right of action upon the guarantee unless he/she shall have
given written notice to the Contractor within one hundred twenty (120) Days from the date
on which the last of the labor was performed or the last of the material was furnished, for
which his/her claim is made, stating with substantial accuracy the amount claimed and the
name of the party to whom the material was furnished or for whom the labor was performed.
The notice shall be served by delivering the same personally to the Contractor or by
mailing the same by registered mail, postage prepaid, in an envelope addressed to the
Contractor at any place where it maintains an office or conducts its business; provided,
however, that where such notice is actually received by the Contractor by other means,
such notice shall be deemed sufficient.

20.3.5 Except as provided in Labor Law Section 220-g, no action on this payment guarantee
shall be commenced after the expiration of the one-year limitations period set forth in
Section 137(4)(b) of the State Finance Law.

20.3.6 The Contractor shall promptly forward to the City any notice or demand received
pursuant to Article 20.3.4. The Contractor shall inform the City of any defenses to the
notice or demand and shall forward to the City any documents the City requests concerning
the notice or demand.

20.3.7 All demands made against the City by a beneficiary of this payment guarantee shall
be presented to the Engineer along with all written documentation concerning the demand
which the Engineer deems reasonably appropriate or necessary, which may include, but
shall not be limited to: the subcontract; any invoices presented to the Contractor for
payment; the notarized statement of the beneficiary that the demand is due and payable, that
a request for payment has been made of the Contractor and that the demand has not been
paid by the Contractor within the time allowed for such payment by the subcontract; and
copies of any correspondence between the beneficiary and the Contractor concerning such
demand. The City shall notify the Contractor that a demand has been made. The
Contractor shall inform the City of any defenses to the demand and shall forward to the
City any documents the City requests concerning the demand.
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20.3.8 The City shall make payment only if, after considering all defenses presented by the
Contractor, it determines that the payment is due and owing to the beneficiary making the
demand. ’

20.3.9 No beneficiary shall be entitled to interest from the City, or to any other costs,
including, but not limited to, attorneys’ fees, except to the extent required by State Finance
Law Section 137.

20.4 Upon the receipt by the City of a demand pursuant to this Article 20, the City may withhold
from any payment otherwise due and owing to the Contractor under this Contract an amount sufficient
to satisfy the demand.

20.4.1 In the event the City determines that the demand is valid, the City shall notify the
Contractor of such determination and the amount thereof and direct the Contractor to
immediately pay such amount to the beneficiary. In the event the Contractor, within seven
(7) Days of receipt of such notification from the City, fails to pay the beneficiary, such
failure shall constitute an automatic and irrevocable assignment of payment by the
Contractor to the beneficiary for the amount of the demand determined by the City to be
valid. The Contractor, without further notification or other process, hereby gives its
unconditional consent to such assignment of payment to the beneficiary and authorizes the
City, on its behalf, to take all necessary actions to implement such assignment of payment,
including without limitation the execution of any instrument or documentation necessary to
effectuate such assignment.

20.4.2In the event that the amount otherwise due and owing to the Contractor by the City
is insufficient to satisfy such demand, the City may, at its option, require payment from the
Contractor of an amount sufficient to cover such demand and exercise any other right to
require or recover payment which the City may have under Law or Contract.

20.4.3 In the event the City determines that the demand is invalid, any amount withheld
pending the City’s review of such demand shall be paid to the Contractor; provided,
however, no lien has been filed. In the event a claim or an action has been filed, the terms
and conditions set forth in Article 23 shall apply. In the event a lien has been filed, the
parties will be governed by the provisions of the Lien Law of the State of New York.

20.5 The provisions of this Article 20 shall not prevent the City and the Contractor from resolving
disputes in accordance with the PPB Rules, where applicable.

20.6 In the event the City determines that the beneficiary is entitled to payment pursuant to this
Article 20, such determination and any defenses and counterclaims raised by the Contractor shall be
taken into account in evaluating the Contractor's performance.

20.7 Nothing in this Article 20 shall relieve the Contractor of the obligation to pay the claims of all
persons with valid and lawful claims against the Contractor relating to the Work.

20.8 The Contractor shall not require any performance, payment or other bonds of any
Subcontractor if this Contract does not require such bonds of the Contractor.

20.9 The payment guarantee made pursuant to this Article 20 shall be construed in a manner
consistent with Section 137 of the State Finance Law and shall afford to persons furnishing labor or
materials to the Contractor or its Subcontractors in the prosecution of the Work under this Contract all
of the rights and remedies afforded to such persons by such section, including but not limited to, the right
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to commence an action against the City on the payment guarantee provided by this Article 20 within the
one-year limitations period set forth in Section 137(4)(b).

ARTICLE 21. RETAINED PERCENTAGE

21.1 If this Contract requires one hundred (100%) percent performance and payment security, then
as further security for the faithful performance of this Contract, the Commissioner shall deduct, and
retain until the substantial completion of the Work, five (5%) percent of the value of Work certified for
payment in each partial payment voucher.

21.2 If this Contract does not require one hundred (100%) percent performance and payment
security and if the price for which this Contract was awarded does not exceed one million ($1,000,000)
dollars, then as further security for the faithful performance of this Contract, the Commissioner shall
deduct, and retain until the substantial completion of the Work, five (5%) percent of the value of Work
certified for payment in each partial payment voucher.

21.3 If this Contract does not require one hundred (100%) percent performance and payment
security and if the price for which this Contract was awarded exceeds one million ($1,000,000) dollars,
then as further security for the faithful performance of this Contract, the Commissioner shall deduct,
and retain until the substantial completion of the Work, up to ten (10%) percent of the value of Work
certified for payment in each partial payment voucher. The percentage to be retained is set forth in
Schedule A of the General Conditions.

ARTICLE 22. INSURANCE

22.1 Types of Insurance: The Contractor shall procure and maintain the following types of
insurance if, and as indicated, in Schedule A of the General Conditions (with the minimum limits and
special conditions specified in Schedule A). Such insurance shall be maintained from the date the
Contractor is required to provide Proof of Insurance pursuant to Article 22.3.1 through the date of
completion of all required Work (including punch list work as certified in writing by the Resident
Engineer), except for insurance required pursuant to Article 22.1.4, which may terminate upon
Substantial Completion of the Contract. All insurance shall meet the requirements set forth in this
Article 22. Wherever this Article requires that insurance coverage be “at least as broad” as a specified
form (including all ISO forms), there is no obligation that the form itself be used, provided that the
Contractor can demonstrate that the alternative form or endorsement contained in its policy provides
coverage at least as broad as the specified form.

22.1.1Commercial General Liability Insurance: The Contractor shall provide Commercial
General Liability Insurance covering claims for property damage and/or bodily injury,
including death, which may arise from any of the operations under this Contract. Coverage
under this insurance shall be at least as broad as that provided by the latest edition of
Insurance Services Office (*ISO”) Form CG 0001. Such insurance shall be "occurrence"
based rather than "claims-made"” and include, without limitation, the following types of
coverage: premises operations; products and completed operations; contractual liability
(including the tort liability of another assumed in a contract); broad form property damage;
independent contractors; explosion, collapse and underground (XCU); construction means
and methods; and incidental malpractice. Such insurance shall contain a “per project”
aggregate limit, as specified in Schedule A, that applies separately to operations under this
Contract.
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22.1.1(a) Such Commercial General Liability Insurance shall name the City as an

Additional Insured. Coverage for the City shall specifically include the City’s officials

and employees, be at least as broad as the latest edition of ISO Form CG 20 10 and ‘
provide completed operations coverage at least as broad as the latest edition of ISO Form

CG 20 37.

22.1.1(b) Such Commercial General Liability Insurance shall name all other entities
designated as additional insureds in Schedule A but only for claims arising from the
“Contractor’s operations under this Contract, with coverage at least as broad as the latest
edition of ISO Form CG 20 26.

22.1.1(c) If the Work requires a permit from the Department of Buildings pursuant to 1
RCNY Section 101-08, at http://www.nyc.gov/html/dob/downloads/rules/!I RCNY 101-
08.pdf, the Contractor shall provide Commercial General Liability Insurance with limits
of at least those required by 1 RCNY section 101-08. If the Work does not require such
a permit, the minimum limits shall be those provided for in Schedule A.

22.1.1(d) If any of the Work includes repair of a waterborne vessel owned by or to be
- delivered to the City, such Commercial General Liability shall include, or be endorsed to
include, Ship Repairer’s Legal Liability Coverage to protect against, without limitation,
liability arising from navigation of such vessels prior to delivery to and acceptance by the

City.

22.1.2 Workers’ Compensation Insurance, Employers’ Liability Insurance, and Disability

Benefits Insurance: The Contractor shall provide, and shall cause its Subcontractors to

provide, Workers Compensation Insurance, Employers’ Liability Insurance, and Disability

Benefits Insurance in accordance with the Laws of the State of New York on behalf of all .
employees providing services under this Contract (except for those employees, if any, for

which the Laws require insurance only pursuant to Article 22.1.3).

22.1.3 United States Longshoremen’s and Harbor Workers Act and/or Jones Act Insurance:
If specified in Schedule A of the General Conditions or if required by Law, the Contractor
shall provide insurance in accordance with the United States Longshoremen’s and Harbor
Workers Act and/or the Jones Act, on behalf of all qualifying employees providing services
under this Contract.

22.1.4 Builders Risk Insurance: If specified in Schedule A of the General Conditions, the
Contractor shall provide Builders Risk Insurance on a completed value form for the total
value of the Work through Substantial Completion of the Work in its entirety. Such
insurance shall be provided on an All Risk basis and include coverage, without limitation,
for windstorm (including named windstorm), storm surge, flood and earth movement.
Unless waived by the Commissioner, it shall include coverage for ordinance and law,
demolition and increased costs of construction, debris removal, pollutant clean up and
removal, and expediting .costs. Such insurance shall cover, without limitation, (a) all
buildings and/or structures involved in the Work, as well as temporary structures at the Site,
and (b) any property that is intended to become a permanent part of such building or
structure, whether such property is on the Site, in transit or in temporary storage. Policies
shall name the Contractor as Named Insured and list the City as both an Additional Insured
and a Loss Payee as its interest may appear.

22.1.4(a) Policies of such insurance shall specify that, in the event a loss occurs at an
occupied facility, occupancy of such facility is permitted without the consent of the
issuing insurance company.
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22.1.4(b) Such insurance may be provided through an Installation Floater, at the
Contractor’s option, if it otherwise conforms with the requirements of this Article
22.1.4,

22.1.5 Commercial Automobile Liability Insurance: The Contractor shall provide
Commercial Automobile Liability Insurance for liability arising out of ownership,
maintenance or use of any owned (if any), non-owned and hired vehicles to be used in
connection with this Contract. Coverage shall be at least as broad as the latest edition of
ISO Form CAO0001. If vehicles are used for transporting hazardous materials, the
Automobile Liability Insurance shall be endorsed to provide pollution liability broadened
coverage for covered vehicles (endorsement CA 99 48) as well as proof of MCS 90.

22.1.6 Contractors Pollution Liability Insurance: If specified in Schedule A of the General
Conditions, the Contractor shall maintain, or cause the Subcontractor doing such Work to
maintain, Contractors Pollution Liability Insurance covering bodily injury and property
damage. Such insurance shall provide coverage for actual, alleged or threatened emission,
discharge, dispersal, seepage, release or escape of pollutants (including asbestos), including
any loss, cost or expense incurred as a result of any cleanup of pollutants (including
asbestos) or in the investigation, settlement or defense of any claim, action, or proceedings
arising from the operations under this Contract. Such insurance shall be in the Contractor's
name and list the City as an Additional Insured and any other entity specified in Schedule A.
Coverage shall include, without limitation, (a) loss of use of damaged property or of
property that has not been physically injured, (b) transportation, and (c) non-owned disposal
sites.

22.1.6(a) Coverage for the City as Additional Insured shall specifically include the
City’s officials and employees and be at least as broad as provided to the Contractor
for this Project.

22.1.6(b) If such insurance is written on a claims-made policy, such policy shall have
a retroactive date on or before the effective date of this Contract, and continuous
coverage shall be maintained, or an extended discovery period exercised, for a period
of not less than three (3) years from the time the Work under this Contract is
completed.

22.1.7 Marine Insurance:

22.1.7(a) Marine Protection and Indemnity Insurance: If specified in Schedule A of
the General Conditions or if the Contractor engages in marine operations in the
execution of any part of the Weork, the Contractor shall maintain, or cause the
Subcontractor doing such Work to maintain, Marine Protection and Indemnity
Insurance with coverage at least as broad as Form SP-23. The insurance shall provide
coverage for the Contractor or Subcontractor (whichever is doing this Werk) and
for the City (together with its officials and employees) and any other entity specified
in Schedule A as an Additional Insured for bodily injury and property damage arising
from marine operations under this Contract. Coverage shall include, without
limitation, injury or death of crew members (if not fully provided through other
insurance), removal of wreck, damage to piers, wharves and other fixed or floating
objects and loss of or damage to any other vessel or craft, or to property on such other
vessel or craft.
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22.1.7(b) Hull and Machinery Insurance: If specified in Schedule A of the General

Conditions or if the Contracter engages in marine operations in the execution of any

part of the Work, the Contractor shall maintain, or cause the Subcontractor doing ‘
such Work to maintain, Hull and Machinery Insurance with coverage for the

Contractor or Subcontractor (whichever is doing this Work) and for the City

(together with its officials and employees) as Additional Insured at least as broad as

the latest edition of American Institute Tug Form for all tugs used under this Contract

and Collision Liability at least as broad as the latest edition of American Institute Hull

Clauses.

22.1.7(c) Marine Pollution Liability Insurance: If specified in Schedule A of the
General Conditions or ifthe Contractor engages in marine operations in the
execution of any part of the Work, the Contractor shall maintain, or cause the
Subcontractor doing such Work to maintain, Marine Pollution Liability Insurance
covering itself (or the Subcontractor doing such Work) as Named Insured and the
City (together with its officials and employees) and any other entity specified in
Schedule A as an Additional Insured. Coverage shall be at least as broad as that
provided by the latest edition of Water Quality Insurance Syndicate Form and include,
without limitation, liability arising from the discharge or substantial threat of a
discharge of oil, or from the release or threatened release of a hazardous substance
including injury to, or economic losses resulting from, the destruction of or damage to
real property, personal property or natural resources.

22.1.8 The Contractor shall provide such other types of insurance, at such minimum limits
and with such conditions, as are specified in Schedule A of the General Conditions.

22.2 General Requirements for Insurance Coverage and Policies: ‘

22.2.1 All required insurance policies shall be maintained with companies that may lawfully
issue the required policy and have an A.M. Best rating of at least A-/VII or a Standard and
Poor’s rating of at least A, unless prior written approval is obtained from the City
Corporation Counsel.

22.2.2 The Contractor shall be solely responsible for the payment of all premiums for all
required policies and all deductibles and self-insured retentions to which such policies are
subject, whether or not the City is an insured under the policy.

22.2.3 1In his/her sole discretion, the Commissioner may, subject to the approval of the
Comptroller and the City Corporation Counsel, accept Letters of Credit and/or custodial
accounts in lieu of required insurance.

22.2.4 The City’s limits of coverage for all types of insurance required pursuant to
Schedule A of the General Conditions shall be the greater of (i) the minimum limits set forth
in Schedule A or (ii) the limits provided to the Contractor as Named Insured under all
primary, excess, and umbrella policies of that type of coverage.

22.2.5 The Contractor may satisfy its insurance obligations under this Article 22 through
primary policies or a combination of primary and excess/umbrella policies, so long as all
policies provide the scope of coverage required herein.

22.2.6 Policies of insurance provided pursuant to this Article 22 shall be primary and non-
contributing to any insurance or self-insurance maintained by the City. ‘
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22.3 Proof of Insurance:

22.3.1 For all types of insurance required by Article 22.1 and Schedule A, except for
insurance required by Articles 22.1.4 and 22.1.7, the Contractor shall file proof of
insurance in accordance with this Article 22.3 within ten (10) Days of award. For insurance
provided pursuant to Articles 22.1.4 and 22.1.7, proof shall be filed by a date specified by
the Commissioner or ten (10) Days prior to the commencement of the portion of the Work
covered by such policy, whichever is earlier.

22.3.2 For Workers’ Compensation Insurance provided pursuant to Article 22.1.2, the
Contractor shall submit one of the following forms: C-105.2 Certificate of Workers’
Compensation Insurance; U-26.3 - State Insurance Fund Certificate of Workers’
Compensation Insurance; Request for WC/DB Exemption (Form CE-200); equivalent or
successor forms used by the New York State Workers” Compensation Board; or other proof
of insurance in a form acceptable to the Commissioner. For Disability Benefits Insurance
provided pursuant to Article 22.1.2, the Contractor shall submit DB-120.1 - Certificate Of
Insurance Coverage Under The NYS Disability Benefits Law, Request for WC/DB
Exemption (Form CE-200); equivalent or successor forms used by the New York State
Workers’ Compensation Board; or other proof of insurance in a form acceptable to the
Commissioner. ACORD forms are not acceptable.

22.3.3 For policies provided pursuant to all of Article 22.1 other than Article 22.1.2, the
Contractor shall submit one or more Certificates of Insurance on forms acceptable to the
Commissioner. All such Certificates of Insurance shall certify (a) the issuance and
effectiveness of such policies of insurance, each with the specified minimum limits (b) for
insurance secured pursuant to Article 22.1.1 that the City and any other entity specified in
Schedule A is an Additional Insured with coverage at least as broad as the most recent
edition of ISO Forms CG 20 10, CG 20 37, and CG 20 26, as applicable; (c) in the event
insurance is required pursuant to Article 22.1.6 and/or Article 22.1.7, that the City is an
Additional Insured thereunder; (d) the company code issued to the insurance company by
the National Association of Insurance Commissioners (the NAIC number); and (e) the
number assigned to the Contract by the City. All such Certificates of Insurance shall be
accompanied by either a duly executed “Certification by Broker” in the form contained in
Part III of Schedule A or copies of all policies referenced in such Certificate of Insurance as
certified by an authorized representative of the issuing insurance carrier. If any policy is not
available at the time of submission, certified binders may be submitied until such time as the
policy is available, at which time a certified copy of the policy shall be submitted.

22.3.4 Documentation confirming renewals of insurance shall be submitted to the
Commissioner prior to the expiration date of coverage of policies required under this
Contract. Such proofs of insurance shall comply with the requirements of Articles 22.3.2
and 22.3.3.

22.3.5 The Contractor shall be obligated to provide the City with a copy of any policy of
insurance provided pursuant to this Article 22 upon the demand for such policy by the
Commissioner or the City Corporation Counsel.

22.4 Operations of the Contractor:

22.4.1 The Contractor shall not commence the Work unless and until all required
certificates have been submitted to and accepted by the Commissioner. Acceptance by the
Commissioner of a certificate does not excuse the Contractor from securing insurance
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consistent with all provisions of this Article 22 or of any liability arising from its failure to
do so.

22.4.2 The Contractor shall be responsible for providing continuous insurance coverage in
the manner, form, and limits required by this Contract and shall be authorized to perform
Work only during the effective period of all required coverage.

22.4.3 In the event that any of the required insurance policies lapse, are revoked, suspended
or otherwise terminated, for whatever cause, the Contractor shall immediately stop all
Work, and shall not recommence Work until authorized in writing to do so by the
Commissioner. Upon quitting the Site, except as otherwise directed by the Commissioner,
the Contractor shall leave all plant, materials, equipment, tools, and supplies on the Site.
Contract time shall continue to run during such periods and no extensions of time will be
granted. The Commissioner may also declare the Contractor in default for failure to
maintain required insurance.

22.4.4 In the event the Contractor receives notice, from an insurance company or other
person, that any insurance policy required under this Article 22 shall be cancelled or
terminated (or has been cancelled or terminated) for any reason, the Contractor shall
immediately forward a copy of such notice to both the Commissioner and the New York
City Comptrolier, attn: Office of Contract Administration, Municipal Building, One Centre
Street, room 1005, New York, New York 10007. Notwithstanding the foregoing, the
Contractor shall ensure that there is no interruption in any of the insurance coverage
required under this Article 22.

22.4.5 Where notice of loss, damage, occurrence, accident, claim or suit is required under an
insurance policy maintained in accordance with this Article 22, the Contractor shall notify
in writing all insurance carriers that issued potentially responsive policies of any such event
relating to any operations under this Contract (including notice to Commercial General
Liability insurance carriers for events relating to the Contractor’s own employees) no later
than 20 days after such event. For any policy where the City is an Additional Insured, such
notice shall expressly specify that “this notice is being given on behalf of the City of New
York as Insured as well as the Named Insured.” Such notice shall also contain the following
information: the number of the insurance policy, the name of the named insured, the date
and location of the damage, occurrence, or accident, and the identity of the persons or things
injured, damaged or lost. The Contractor shall simultaneously send a copy of such notice
to the City of New York c¢/o Insurance Claims Specialist, Affirmative Litigation Division,
New York City Law Department, 100 Church Sireet, New York, New York 10007.

22.4.6 In the event of any loss, accident, claim, action, or other event that does or can give
rise to a claim under any insurance policy required under this Article 22, the Contractor
shall at all times fully cooperate with the City with regard to such potential or actual claim.

22.5 Subcontractor Insurance: In the event the Contractor requires any Subcontractor to
procure insurance with regard to any operations under this Contract and requires such Subcontractor to
name the Contractor as an Additional Insured thereunder, the Contractor shall ensure that the
Subcontractor name the City, including its officials and employees, as an Additional Insured with
coverage at least as broad as the most recent edition of ISO Form CG 20 26.

22.6 Wherever reference is made in Article 7 or this Article 22 to documents to be sent to the
Commissioner (e.g., notices, filings, or submissions), such documents shall be sent to the address set
forth in Schedule A of the General Conditions. In the event no address is set forth in Schedule A, such
documents are to be sent to the Commissioner’s address as provided elsewhere in this Contract.
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22.7 Apart from damages or losses covered by insurance provided pursuant to Articles 22.1.2,
22.1.3, or 22.1.5, the Contractor waives all rights against the City, including its officials and employees,
for any damages or losses that are covered under any insurance required under this Article 22 (whether or
not such insurance is actually procured or claims are paid thereunder) or any other insurance applicable to
the operations of the Contractor and/or its employees, agents, or Subcontractors.

22.8 In the event the Contractor utilizes a self-insurance program to satisfy any of the
requirements of this Article 22, the Contractor shall ensure that any such self-insurance program
provides the City with all rights that would be provided by traditional insurance under this Article 22,
including but not limited to the defense and indemnification obligations that insurers are required to
undertake in liability policies.

22.9 Materiality/Non-Waiver: The Contractor's failure to secure policies in complete
conformity with this Article 22, or to give an insurance company timely notice of any sort required in this
Contract or to do anything else required by this Article 22 shall constitute a material breach of this
Contract. Such breach shall not be waived or otherwise excused by any action or inaction by the City at
any time.

22.10 Pursuant to General Municipal Law Section 108, this Contract shall be void and of no
effect unless Contractor maintains Workers’ Compensation Insurance for the term of this Contract to
the extent required and in compliance with the New York State Workers® Compensation Law.

22.11 Other Remedies: Insurance coverage provided pursuant to this Article 22 or
otherwise shall not relieve the Contractor of any liability under this Contract, nor shall it preclude the
City from exercising any rights or taking such other actions available to it under any other provisions of
this Contract or Law. '

ARTICLE 23. MONEY RETAINED AGAINST CLAIMS

23.1 If any claim shall be made by any person or entity (including Other Contractors with the City
on this Preject) against the City or against the Contractor and the City for any of the following:

(a) An alleged loss, damage, injury, theft or vandalism of any of the kinds referred to in
Articles 7 and 12, plus the reasonable costs of defending the City, which in the opinion of
the Comptroller may not be paid by an insurance company (for any reason whatsoever); or

(b) An infringement of copyrights, patents or use of patented articles, tools, etc., as referred
to in Article 57; or

(c) Damage claimed to have been caused directly or indirectly by the failure of the
Contractor to perform the Work in strict accordance with this Contract,

the amount of such claim, or so much thereof as the Comptroller may deem necessary, may be withheld
by the Comptroller, as security against such claim, from any money due hereunder. The Comptroller, in
his/her discretion, may permit the Contractor to substitute other satisfactory security in lieu of the
monies so withheld.

23.2 If an action on such claim is timely commenced and the lability of the City, or the
Contractor, or both, shall have been established therein by a final judgment of a court of competent
jurisdiction, or if such claim shall have been admitted by the Contractor to be valid, the Comptroller
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shall pay such judgment or admitted claim out of the monies retained by the Comptroller under the
provisions of this Article 23, and return the balance, if any, without interest, to the Contractor.

ARTICLE 24. MAINTENANCE AND GUARANTY

24.1 The Contractor shall promptly repair, replace, restore or rebuild, as the Commnssnoner may
determine, any finished Work in which defects of materials or workmanship may appear or to which
damage may occur because of such defects, during the one (1) year period subsequent to the date of
Substantial Completion (or use and occupancy in accordance with Article 16), except where other
periods of maintenance and guaranty are provided for in Schedule A.

24,2 As security for the faithful performance of its obligations hereunder, the Contractor, upon
filing its requisition for payment on Substantial Completion, shall deposit with the Commissioner a
sum equal to one (1%) percent of the price (or the amount fixed in Schedule A of the General Conditions)
in cash or certified check upon a state or national bank and trust company or a check of such bank and
trust company signed by a duly authorized officer thereof and drawn to the order of the Comptroller, or
obligations of the City, which the Comptroller may approve as of equal value with the sum so required.

243 In lieu of the above, the Contractor may make such security payment to the City by
authorizing the Commissioner in writing to deduct the amount from the Substantial Completion
payment which shall be deemed the deposit required above.

24.4 If the Contractor has faithfully performed all of its obligations hereunder the Commissioner
shall so certify to the Comptroller within five (5) Days after the expiration of one (1) year from the date
of Substantial Completion and acceptance of the Work or within thirty (30) Days after the expiration of
the guarantee period fixed in the Specifications. The security payment shall be repaid to the Contractor
without interest within thirty (30) Days after certification by the Commissioner to the Comptroller that
the Contractor has faithfully performed all of its obligations hereunder.

24.5 Notice by the Commissioner to the Contractor to repair, replace, rebuild or restore such
defective or damaged Work shall be timely, pursuant to this article, if given not later than ten (10) Days
subsequent to the expiration of the one (1) year period or other periods provided for herein.

24.6 If the Contractor shall fail to repair, replace, rebuild or restore such defective or damaged
Work promptly after receiving such notice, the Commissioner shall have the right to have the Work
done by others in the same manner as provided for in the completion of a defaulted Contract, under
Article 51.

24.7 1If the security payment so deposited is insufficient to cover the cost of such Work, the
Contractor shall be liable to pay such deficiency on demand by the Commissioner.

24.8 The Engineer's certificate setting forth the fair and reasonable cost of repairing, replacing,
rebuilding or restoring any damaged or defective Work when performed by one other than the
Contractor, shall be binding and conclusive upon the Contractor as to the amount thereof.

24.9 The Contractor shall obtain all manufacturers” warranties and guaranties of all equipment and
materials required by this Contract in the name of the City and shall deliver same to the Commissioner.
All of the City's rights and title and interest in and to said manufacturers’ warranties and guaranties may
be assigned by the City to any subsequent purchasers of such equipment and materials or lessees of the
premises into which the equipment and materials have been installed.
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CHAPTER V1
‘ CHANGES, EXTRA WORK, AND DOCUMENTATION OF CLAIM

ARTICLE 25. CHANGES

25.1 Changes may be made to this Contract only as duly authorized in writing by the
Commissioner in accordance with the Law and this Contract. All such changes, modifications, and
amendments will become a part of the Contract. Work so ordered shall be performed by the Contractor.

25.2 Contract changes will be made only for Work necessary to complete the Work included in
the original scope of the Contract and/or for non-material changes to the scope of the Contract. Changes
are not permitted for any material alteration in the scope of Work in the Contract.

25.3 The Contractor shall be entitled to a price adjustment for Extra Work performed pursuant to
a written change order. Adjustments to price shall be computed in one or more of the following ways:

25.3.1 By applicable unit prices specified in the Contract; and/or
25.3.2 By agreement of a fixed price; and/or

25.3.3 By time and material records; and/or

25.3.4 In any other manner approved by the CCPO.

25.4 All payments for change orders are subject to pre-audit by the Engineering Audit Officer and
may be post-audited by the Comptroller and/or the Agency.

ARTICLE 26. METHODS OF PAYMENT FOR OVERRUNS AND EXTRA WORK

26.1 Overrun of Unit Price Item: An overrun is any quantity of a unit price item which the
Contractor is directed to provide which is in excess of one hundred twenty-five (125%) percent of the
estimated quantity for that item set forth in the bid schedule.

26.1.1For any unit price item, the Contractor will be paid at the unit price bid for any
quantity up to one hundred twenty-five (125%) percent of the estimated quantity for that
item set forth in the bid schedule. If during the progress of the Work, the actual quantity of
any unit price item required to complete the Work approaches the estimated quantity for
that item, and for any reason it appears that the actual quantity of any unit price item
necessary to complete the Work will exceed the estimated quantity for that item by twenty-
five (25%) percent, the Contractor shall immediately notify the Engineer of such
anticipated overrun. The Contractor shall not be compensated for any quantity of a unit
price item provided which is in excess of one hundred twenty-five (125%) percent of the
estimated quantity for that item set forth in the bid schedule without written authorization
from the Engineer. ’

26.1.2If the actual quantity of any unit price item necessary to complete the Work will
exceed one hundred twenty five (125%) percent of the estimated quantity for that item set
forth in the bid schedule, the City reserves the right and the Contractor agrees to negotiate
a new unit price for such item. In no event shall such negotiated new unit price exceed the
unit bid price. If the City and Contractor cannot agree on a new unit price, then the City
. shall order the Contractor and the Contractor agrees to provide additional quantities of the
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item on the basis of time and material records for the actual and reasonable cost as
determined under Article 26.2, but in no event at a unit price exceeding the unit price bid.

26.2 Extra Work: For Extra Work where payment is by agreement on a fixed price in accordance
with Article 25.3.2, the price to be paid for such Extra Work shall be based on the fair and reasonable
estimated cost of the items set forth below. For Extra Work where payment is based on time and material
records in accordance with Article 25.3.3, the price to be paid for such Extra Work shall be the actual
and reasonable cost of the items set forth below, calculated in accordance with the formula specified
therein, if any.

26.2.1 Necessary materials (including transportation to the Site); plus

26.2.2 Necessary direct labor, including payroll taxes (subjecf to statutory wage
caps) and supplemental benefits; plus

26.2.3 Sales and personal property taxes, if any, required to be paid on materials not
incorporated into such Extra Work; plus

26.2.4 Reasonable rental value of Contractor-owned (or Subcontractor-owned, as
applicable), necessary plant and equipment other than Small Tools, plus fuel/energy costs.
Except for fuel costs for pick-up trucks which shall be reimbursed based on a consumption
of five (5) gallons per shift, fuel costs shall be reimbursed based on actual costs or, in the
absence of auditable documentation, the following fuel consumption formula per operating
hour: (.035) x (HP rating) x (Fuel cost/gallon). Reasonable rental value is defined as the
lower of either seventy-five percent of the monthly prorated rental rates established in “The
AED Green Book, Rental Rates and Specifications for Construction Equipment” published
by Equipment Watch (the “Green Book™), or seventy-five percent of the monthly prorated
rental rates established in the “Rental Rate Blue Book for Construction Equipment”
published by Equipment Watch (the “Blue Book™) (the applicable Blue Book rate being for
rental only without the addition of any operational costs listed in the Blue Book). The
reasonable rental value is deemed to be inclusive of all operating costs except for
fuel/energy consumption and equipment operator’s wages/costs. For multiple shift
utilization, reimbursement shall be calculated as follows: first shift shall be seventy-five
(75%) percent of such rental rates; second shift shall be sixty (60%) percent of the first shift
rate; and third shift shall be forty (40%) percent of the first shift rate. Equipment on standby
shall be reimbursed at one-third (1/3) the prorated monthly rental rate. Contractor-owned
(or Subcontractor-owned, as applicable) equipment includes equipment from rental
companies affiliated with or controlled by the Contractor (or Subcontractor, as
applicable), as determined by the Commissioner. In establishing cost reimbursement for
non-operating Contractor-owned (or Subcontractor-owned, as applicable) equipment
(scaffolding, sheeting systems, road plates, etc.), the City may restrict reimbursement to a
purchase-salvage/life cycle basis if less than the computed rental costs; plus

26.2.5 Necessary installation and dismantling of such plant and equipment, including
transportation to and from the Site, if any, provided that, in the case of non-
Contractor-owned (or non-Subcontractor-owned, as applicable) equipment rented
from a third party, the cost of installation and dismantling are not allowable if such
costs are included in the rental rate; plus

26.2.6 Necessary fees charged by gov